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WHEN WAIVER NOTICE DISHONOR BACK 
NOTE DOES NOT BIND INDORSER 


When waiver notice written the face negotiable 
instrument, binds all the parties the instrument. When 
written the back the instrument above the signature 
indorser, binding upon him only. These rules are found the 
Uniform Negotiable Instruments Law. The provision the wavier 
the back instrument has been construed mean that the 
waiver binding not only the first indorser sign under but 
all indorsers signing under it. 

recent Ohio decision, Stuhldreher Dannemiller, 158 
Rep. 556, involved promissory note, the back which was im- 
printed waiver demand and notice. The indorser signed the 
other end the note. The following copy the back the 
note indicating the relative positions the waiver and indorsement: 


i) 
~ 
o 


Stuhldreher. 


Co. order 


was held that the waiver was not binding the indorser and 
that failure present the note for payment and give notice 
dishonor the indorser discharged him from liability. The follow- 
ing paragraphs are quoted from the court’s opinion: 


above the signature the maker and purporting bind indorsers, 
effectual for that purpose. 

before the adoption the Uniform Negotiable Instruments 
law was quite generally, though not universally, held that where 
the waiver was the back the instrument and was placed there 
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before the note was signed and delivered, should given the 
same effect appeared the face the note, and held 
bind all indorsers. 

the general rule was that the waiver was placed 
the back indorser, after the note was signed and delivered, 
bound him and all subsequent indorsers; but some cases held that 
bound only the indorsers who placed thereon. 

the Uniform Negotiable Instruments Law, was attempted 
adopt definite, universal rule reference these matters, which 
this state section 8215, General Code, follows: 

the waiver embodied the instrument itself 
binding upon all parties; but when written above the signature 
indorser, binds him only.’ 

seems that ‘embodied the instrument’ means ‘em- 
bodied the original contract,’ and that detached words the back 
the instrument the time issued are not embodied the 
contract expressed the face the instrument. 

waiver may contained the body the instrument, 
indorsement thereon; ordinarily, the contract evidenced 
promissory note expressed upon its face the time issued, 
and waiver printed the back the note when issued 
and effect until there indorsement placed the back 
the note, such manner adopt such waiver; usually when 
indorsement placed the back the note, new parties become 
interested and new contract relations are created; this statute recog- 
nizes and provides for these two classes waivers—those appear- 
ing the face the note, and those appearing the back the 
note. 

those the back are embodied the instrument 
the same those the face, then there but one class and there 
class which the second clause said section may applied. 

are the opinion that, under this waivers which 
appear the face the instrument are the only ones which can 
considered embodied the instrument, and that waivers 
the back, placed thereon before the instrument was issued, 
referred the face the instrument, should longer given 
the same effect waivers the face the instrument, but should 
considered the class referred the second section 
8215, General Code. Mooers Staiker, 194 Iowa 1354, 191 175. 

error places reliance upon Farmers’ Bank Ken- 
tucky Ewing, Ky. 264, Am. Rep. 231, but that case was 
decided long before 1904, when Kentucky adopted the Uniform Nego- 
tiable Instruments Law. 

waiver the instant case was not ‘written above the signa- 
ture’ the indorser, and did not sign under the waiver. There 
absolutely nothing the situation indicate that the indorser 
adopted said printed waiver his own; the other hand, all 
the cireumstances indicate that did not intend so. 
had signed under the waiver, even the other end the note, that 
might have been some indication intention bound the 
waiver, but, apparently avoid such inference and repudiate 
such intention, signed not only the other end the note, but 
across it, position reverse that the printed waiver.’’ 
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DELAY PRESENTMENT CHECK FOR PAYMENT 


The holder check required present for payment within 
reasonable time after receives it. does not so, and the 
drawee bank fails the meantime, he, and not the drawer the 
will the loser. 

Ordinarily, where the check drawn out town bank, the 
holder may forward it, have forwarded through his bank 
the day after receives it. 

However, where the holder the check has knowledge that the 
drawee bank failing condition, may not follow this cus- 
tomary method collection but must present the check ‘‘at once 
the first does not this and the bank fails 
without paying the check, the debt will regarded having been 
paid and the holder the check will the loser. These rules were 
applied recent decision the Supreme Court Montana, Black- 
welder Fergus Motor Co., 260 Rep. 734. 

this the plaintiff, who lived Winifred, Montana, pur- 
chased tractor from the defendant motor company Lewistown, 
place about miles from Winifred. The final payment the 
tractor amounted $435. September 30, 1925, the plaintiff drew 
his check bank Winifred, the only bank located that point 
and forwarded mail the defendant. Because the infre- 
mail service between the two towns, the check was not received 
the defendant motor company until after Saturday, 
October 3rd. The motor company deposited its bank Lewis- 
town Monday, the and the same day this bank forwarded 
direct the drawee bank Winifred, where was received 
October 6th. the 7th, numerous checks, the one here 
involved, not having been heard from, the the Lewistown 
bank called the Winifred bank the telephone and demanded 
remittance. This demand was repeated the 9th. The cashier then 
notified the customers the Lewistown bank ineluding the defendant 
that henceforth his bank would only checks for 
that The Winifred bank failed October 10th and the 
13th the check question was returned the Lewistown bank 
the bank examiner. 

appeared that the Winifred bank had been failing con- 
dition since 3rd and that the defendant motor company had 
knowledge this fact but that the plaintiff was unaware it. 
was held that, under the the defendant was negligent 
not either sending the check the Winifred bank automobile 
for presentment presenting through the agent the 
American Railway Express Co. and that the plaintiff was, therefore, 
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discharged from liability. This action was brought the plaintiff 
restrain the defendant from foreclosing chattel mortgage which 
the plaintiff had given the defendant security for the balance 
due the tractor. The following statement quoted from the 
court’s opinion: 


rule that the payee check protected the presenta- 
tion thereof within reasonable time through bank his agent and 
directly the bank upon which drawn, subject the proviso 
that good faith, and, the absence 
known him which would reasonably render such presentment im- 
prudent, stated Lewis, Hubbard Co. Montgomery Supply 
Co., above (First Nat. Bank Alexander, 30, Am. Rep. 
702), and the payee has knowledge the 
condition the bank, the general rule that, receipt 
drawn bank place other than that the payee’s 
residence, may, without the imputation negligence, deposit 
his bank the following day, and the bank agent may for- 
ward for collection the day following its deposit, does not apply. 
The check must presented for payment ‘at once the first oppor- 

therefore, the defendant company held the check from 
Saturday until Monday, and then merely deposited 
the local bank for transmission the usual course business, after 
being notified that the Winifred bank was precarious condition 
must assume they were notified, and the agent bank, knowing 
this condition, must assume did, sent the check the 
Winifred bank mail, the defendant company and its agent failed 
exercise that degree care which reasonably prudent person 
would have exercised under the and 
chargeable with 


The question whether there was negligence forwarding the 
check direct the drawee bank for payment was not presented 
this for the reason that Montana statute authorizes this method 
collection. 


BANK LIABLE BREAKING CONTRACT FOR ERECTION 
NEW BUILDING 


Where bank enters into contract for the erection new 
banking house and later refuses with the contract, will 
liable damages the building contractor even though its action 
taken the suggestion the state banking department. This 
was held recent decision the Court Appeals 
Cumberland State Bank White, 200 Rep. 339. 

this the defendant bank entered into contract with the 
plaintiffs, under which the plaintiffs agreed erect banking house 
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for the bank the town Cumberland, Ky., cost $9,627.86. 
Later, the defendant bank decided not ahead with the new 
building, its decision probably being the result persuasion 
upon the officials the bank the state banking department. The 
plaintiffs brought this action recover the amount the profits 
which they alleged they would have made the bank had 
out its affirming judgment for $1,000 favor the 
plaintiffs, the court appeals wrote part follows: 


will not disputed any one that the state banking com- 
missioner has supervisory power over the state banks, but that does 
not mean that the bank cannot make otherwise legitimate, 
without first obtaining the consent the state banking commissioner. 
The officer may advise against the making unwise improvident 
contracts, but not find the law any authority which gives 
him supervision over state banks such extent that they cannot 
make contract the course their business without his consent. 
may advise them the consequences the making contract 
which will render the bank unsafe, and bank makes such con- 
tract, and thereby renders itself menace its depositors and those 
doing business with it, may take such steps are provided 
law for the protection the depositors and others. The fact that 
has such power does not mean that bank may liability for 
breach contract which has made because the probable 
consequences thereof. 

one can read this record without coming the 
that the contract which was made the appellant with appellees 
was unwise, and probably would have resulted the state banking 
commissioner taking steps protect those whom his duty 
but, the bank made unwise contract, cannot 
excused for its breach the contract, where the was not 
forbidden law. doubtless good thing for the bank that 
withdrew from the contract, chose the lesser two evils. But 
if, protecting itself from two evils, damaged appellees, can 
made respond damages.”’ 


PROVISION THAT NOTE DUE OPTION 
CASE DEFAULT 

The negotiability promissory note not affected the fact 
principal interest the note shall become due without further 
notice, ‘‘at the option the holder.’’ This point was decided the 
case Due Bird, recent decision the Supreme Court 
South Dakota, 215 Rep. 490. 

this was contended that the clause question rendered 
the note non-negotiable under 1705 and 1708 the Revised Code 
North Dakota 1919. Section 1705 provides that instrument 
negotiable must payable ‘‘on demand fixed deter- 
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minable future And provides that instrument 
payable determinable future time when payable ‘‘(1) 
fixed period after date sight; (2) before fixed deter- 
minable future time specified therein; (3) fixed period 
after the occurrence specified event, which certain happen, 
though the time happening uncertain.’’ 

the opinion the court said: 


The only remaining question raised appellant (maker) 
follows: 

note closes with the provision that, case any default 
the payment the note interest, the principal shall 
become due without further notice, ‘‘at the option the 

appellant’s contention that the words rendering the note 
due ‘at the option the holder,’ where default has oceurred, 
rendered the note nonnegotiable, under sections 1705 and 1708, 
1919. 

appellant that this court Merrill Hurley, 
592, 958, Am. St. Rep. 859, has decided this 
precise question against his contention, but appellant urges that such 
decision should overruled not being conformity with the 
sections above cited. But re-examination the authorities 
leads the conclusion that appellant wrong his contention. 
think the Merrill Hurley, supra, not only sustained 
the greater weight authority, but the best reasoning, and 
are satisfied with the opinion the court there expressed. 
Chicago Ry. Equipment Co. Bank, 136 268, Ct. 999, 
Ed. 349 (West Pub. Co. Ed. vol. 999); Roberts Snow, 
Neb. 425, 241; Heard Bank, Neb. 10, Am. Rep. 
811; Hass Roberts (C. C.) 853; Ernst Steckman, 


PRESENTMENT NOTE PAYABLE BANK WHERE 
BANK FAILS BEFORE MATURITY NOTE 


Where note provides that presented for payment 
bank and the bank out existence the time the note’s 
maturity, the holder need not present the bank elsewhere, 
for the purpose charging indorser. This point was decided 
the Supreme Court Alabama the recent case Calkins 
Vaughan, 114 So. Rep. 570. 

The law this question summed the 
graphs quoted from the court’s opinion: 

notice dishonor, (holder’s) duly authorized 
attorney, Mr. Olson, testified that mailed properly stamped and 
addressed letter from Chicago, April 27, 1923 (the date the note 
was payable), the defendant (indorser), Montgomery (his resi- 
dence), advising him Stanley’s (the maker’s) failure pay the 
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note, and demanding payment defendant. this testimony, 
which was not disputed, ‘the sender deemed have given due 
notice, notwithstanding any miscarriage the Code, 9128. 
Clearly, therefore, plaintiff was entitled affirmative instruction 
that issue. 

the duty the holder this note present for pay- 
ment the time and place specified, the following points are settled: 
(1) The fact that the maker has funds the bank designated 
the place payment excuses presentment there during banking 
hours, but presentment nevertheless required made some 
time before the bank closed. Code, §9101. (2) The fact that the 
maker insolvent the time for payment does not excuse present- 
ment the time and place specified. Stocking Conway, Port. 
(Ala.) 260; Lee Bank Spencer, Mete. (Mass.) 308, Am. Dee. 
734; Corp. Jur. 689, 963, and cited note 57. (3) Where 
place for payment specified, presentment must made there 
(Code, 9099), can done the exercise reasonable dili- 
(Code, 9108). (4) the place specified has ceased exist, 
presentment there will excused; and that case personal present- 
ment the maker another place not required. Roberts 
Mason, Ala. 373. 

decisive question here whether the specified place pay- 
ment—the Merchants’ Bank Montgomery—had ceased exist, 
such sense excuse presentment the note for payment. 
That question, seems us, permits only one answer. The Mer- 
chants’ Bank had gone out business, and ceased function 
bank. business sense—in the sense which was designated 
the note, and known the public—it had utterly ceased exist. 
negotiable instruments presented, and handled, 
the that liquidating agent, operating under the authority 
the state banking department, maintained office somewhere 
Montgomery for the purpose solely winding its affairs. 

are constrained the conelusion that the Merchants’ Bank, 
place for presentment and payment, had ceased exist, and that 
plaintiff was from making presentment there, and was not 


WITHDRAWAL FUNDS PRIOR PRESENTMENT 
CHECK 
Where the holder check delays unreasonably presenting 
for payment, and where upon presentment payment refused 
because the failure the drawee bank, the holder must suffer 
the loss. If, however, payment refused because the drawer has, 
the meantime, withdrawn his funds from the drawee bank, the drawer 
remains liable the check. But the funds have been withdrawn 
under over which the drawer had control, the holder 

and not the drawer must bear the loss. 
the ease Ferrari First National Bank Connellsville, 
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Pa., recent decision the Court Appeals New York, reported 
the New York Law Journal January 1927, situation was 
presented where the drawer was held not responsible for the with- 
funds from the drawee bank. The facts the case were 
follows: 

September 1922, certain persons who later assigned their 
rights the plaintiff, paid $1,672 the defendant, First National 
Bank Connellsville, and received return four checks the 
Commerciale Italiana Rome, aggregating 38,000 lire. 
September 8th, the defendant deposited sum money with Knauth, 
Nachod Kuhne New York for the purpose paying the four 
checks presentation, and the same day, Knauth, Nachod 
Kuhne, firm engaged large international banking, 
notified the Commerciale pay the checks presentation and 
debit the firm’s with the amount the checks. 

June 1923, petition bankruptey was filed against 
Knauth, Nachod Kuhne, and August 23, 1923, trustee bank- 
ruptey, acting pursuant order the United States District 
Court, directed that all balances the eredit that firm foreign 
banks withdrawn and placed the general funds the trustee. 
compliance with this order, the amount deposit the 
Commerciale was withdrawn and delivered the trustee. April 
1924, after such withdrawal, the four checks issued the defend- 
ant were presented the plaintiff for payment the bank Rome 
and payment was refused for the reason that there were funds 
meet them. 

The plaintiff subsequently brought action recover the amount 
the checks from the defendant; and the trial court, finding that 
the trustee bankruptey was the legal representative the agent 
through whom the drawer deposited the funds the Rome bank, 
and that the withdrawal the funds the trustee was the equiva- 
lent the withdrawal funds the defendant, held that the de- 
fendant was liable for the amount the checks. The defendant 
appealed and the Court Appeals held that the withdrawal the 
funds was operation law and that the defendant could not 
held responsible for act done the direction the court. The 
further held that the plaintiff’s failure present the checks 
within reasonable time was the proximate cause the dishonor 
the checks, and that the defendant bank was excused from liability 
the checks such delay unless shown new trial 
that the defendant had made representations the plaintiff’s assignor 
the effect that promptness presentment the checks was un- 
necessary. reversing the decision the trial court, the Court 
Appeals said: 
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basis this action the alleged failure defendant 
establish credit with the Banca Commerciale. The allegations the 
complaint are disproved the concessions and the evidence. 
Incontestably defendant did establish credit with the Com- 
merciale. Such transaction need not effected directly small 
local bank, nor need the once established continue for all time. 
intermediary may employed. defendant’s conduct accorded 
with the ordinary course business, performed its full duty 
(Mazukiewiez Hanover Nat. Bank, 240 317, 322). Plaintiff 
does not show that this inland bank small Pennsylvania town 
had foreign correspondents that other institutions similar char- 
acter were accustomed employ any other process send money 
Europe. Defendant was bound establish This did. 
had right withdraw the eredit. never did withdraw it. 
The withdrawal was accomplished third party acting under 
order the United States District Court. hold that defendant’s 
the facilities afforded organization whose business 
consisted large measure the establishment foreign falls 
short its obligation its customers would impose upon all the 
smaller banking institutions this country liability approaching 
that insurer. defendant had right that these 
checks would paid when presented under ordinary 
that would sufficient (Mazukiewiez Hanover Nat. Bank, supra.) 

more question whether failure plaintiff’s as- 
signors present the checks for payment during the time extending 
from September 1922, August 23, 1923, places the loss the 
payee the drawer. the absence some agreement between the 
drawer and the payee which the payee may delay 
presentation, interval eleven months even nine months must 
held, matter law, constitute unreasonable delay. 
tion 322, Negotiable Instruments Law (Cons. Laws, chap. 38), pro- 
vides: must presented for payment within reasonable 
time after its issue the drawer will discharged from liability 
thereon the extent the loss the What was the 
loss, any, the delay? The loss, course, was 38,000 
lire, but was the delay presenting the checks for pay- 
ment some other event? That resulted from delay seems 
perfectly clear. The funds were the bank Rome from Septem- 
ber 1922, until August 23, 1923. the checks had been presented 
any time between these dates they would have been 
resulting from neglect should fall upon the one responsible for the 
fault (Baldwin’s Bank Smith, 215 Y., 76, 85). Plaintiff argues 
that defendant ‘through its agent’ withdrew the funds, and the courts 
have far decided that the withdrawal the trustee 
was the exact equivalent withdrawal defendant. take 
different view. While Knauth, Nachod Kuhne were defendant’s 
agents for making the deposit, they never were vested with any 
authority withdraw Niagara Fire Ins. Co., 100 
411, 415). Moreover, the trustee was Knauth, Nachod Kuhne’s 
representative only because the law intervened and took from the 
bankrupt the control its property. more accurate sense 
was the representative the bankrupt’s rather than the 
bankrupt. The funds were withdrawn operation the law 


q 
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represented the court and the trustee. Defendant cannot held 
responsible for act accomplished the arm the United States 


The opinion the trial court was reported the August, 1926, 
issue The Banking Law Journal, page 597. 


BANK PUT NOTICE OWNERSHIP FUNDS 


Where bank, although having actual notice the trust char- 
acter funds deposited with it, has knowledge circumstances suf- 
ficient put inquiry the ownership the funds, the bank 
cannot, against the true owner, set off such funds against the in- 
dividual indebtedness the depositor the bank. This point 
decided the case First National Bank Oklahoma City 
Dunean, 260 Pac. Rep. 491, decision the Supreme Court 
Oklahoma. 

The plaintiff this case was engaged buying and selling cattle 
and hogs. ordinarily shipped cattle and hogs purchased him 
the National Live Stock Commission Co. and drew drafts covering 
the purchase price the live stock upon that company. The com- 
pany held the proceeds derived from the sale live stock trust 
for the plaintiff. 

about February 1925, the plaintiff purchased three 
loads hogs and shipped them the Cassidy Southwestern Com- 
mission Co. The plaintiff drew drafts the National Live 
Commission Co., payable the individual owners the hogs, 
for the price thereof, and also drew draft the Cassidy 
company for the sum $4,000. The latter draft was the follow- 


ing form: 


decks hogs shipped for 2/3/25 from Greenfield. Pay 
the order the National Live Stock Commission Company $4,000 
exactly four thousand dollars cents with exchange. Value received 
and charge account Dunean. Cassidy Southwestern 
Commission Company, Stockyards, Fort Worth, Texas.’’ 


The plaintiff sent the draft the Cassidy company the Na- 
tional Live Stock Commission Co. for the specifie purpose paying 
the drafts drawn the latter company favor the individual 
owners the hogs question. The draft, when received the 
commission company, was deposited the defendant bank. 
Drafts, amounting $1,112.20, were paid out the proceeds the 
$4,000 draft. The was applied the bank the satisfac- 
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tion indebtedness owing the commission This 
left drafts amounting $2,887.80 unpaid, and the plaintiff brought 
the action recover that amount from the defendant bank. 

One the defenses the action was that the bank had actual 
knowledge the trust character the funds deposited the 
mission company and that, therefore, the bank was justified apply- 
ing such funds the company’s indebtedness. The evidence showed 
that the bank had notice the character the commission com- 
pany’s business, that say knew that the company was acting 
agent the purchase and sale live stock. The evidence also 
showed that numerous drafts, probably 300 400 number, had 
been drawn the plaintiff the commission company and paid 
the defendant bank. Many these drafts came through other banks, 
and many them bore the defendant’s collection stamp. 

was held that the cireumstances were such impose 
the defendant bank the duty inquiring the true ownership 
the funds deposited the commission company. the opinion 
the court discussed several cases which was held that various 
banks were put notice the trust character funds deposited 


with them, and after discussing these cases, the court continued 


cases are authority the proposition that mere 
edge the defendant bank that the National Live Stock Commission 
Co. was engaged the commission business was suf- 
ficient compel inquiry the part the bank respect this 
deposit. 

plaintiff, however, does not rely this cireumstance alone 
charge defendant with knowledge the trust character the 
fund. The numerous drafts drawn plaintiff the commission 
company and cashed the defendant bank, and especially the man- 
ner which those items were handled the bank, was certainly 
notice the bank trust relation existing between the plaintiff 
and the commission company, and upon the slightest inquiry would 
have ascertained the real relation existing between them. Moreover, 
the very draft drawn plaintiff the Cassidy Southwestern Com- 
mission Co. Fort Worth, the proceeds which the defendant 
appropriated take the overdraft said commission 
bore evidence, absolute, its face, that the proceeds thereof belonged 
the plaintiff, and the slightest inquiry the part the bank 
would have disclosed that this draft was made payable the com- 
mission company take the outstanding drafts drawn said 
company, given payment for the hogs shipped, but instead 
making such inquiry, the bank appropriated the proceeds liquida- 
tion the overdraft said commission company and 
ment the drafts drawn plaintiff said company the amount 
hereinabove set forth. The bank should not permitted profit 
this transaction the expense the 
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BANK OFFICERS PERSONALLY LIABLE FOR ALLOWING 
OVERDRAFTS 


Where the officers bank permit the payment overdraft 
checks, the officers are personally liable for the amount the over- 
drafts under the South Dakota Statute, 8990, 1919. was 
held the case Smith, Superintendent Banks, Sletten, 
Supreme Court South Dakota, 216 Rep. 945. 

The statute referred reads follows: 


officer and director any bank shall held personally 
liable for all excessive loans made his bank, such amount 
such loan may excess the amount limited law, and his 
liability thereon shall the same though such paper was indorsed 
him, but the extent only the excessive amount. shall also 
held personally liable for all overdrafts allowed 


this the defendant officers paid bank drafts drawn against 
funds the total amount $26,036.62. 

The defendants demurred the complaint the ground that 
allegations were insufficient establish liability. holding that the 
allegations, proved, would show liability, the court wrote part 
follows: 


complaint alleges that the Farmers’ State Bank Pierpont 
had been closed July 16, 1926, plaintiff, superintendent 
banks, respondent herein, and being liquidated; that the Farmers’ 
Home Bank Lily had been plaintiff July 30, 1923, and 
being liquidated that defendants and appellants, all times the 
complaint mentioned, were stockholders, directors, and the active 
officers full charge and control the management the Pierpont 
bank and the conduct its affairs; that time after April 
1922, did said bank Lily have any deposit with the bank Pier- 
pont; that, numerous from April 1922, July 30, 
1923, said bank Lily drew drafts the bank Pierpont pay 
the obligations the bank Lily; that the bank Pierpont wrong- 
fully and unlawfully paid said drafts, notwithstanding the fact that 
the bank Lily had said times deposit whatever funds 
hand with the bank Pierpont subject withdrawal, and that 
said transactions created and constituted overdraft the Pierpont 
bank which, the time the closing the bank Lily and the 
time the closing the bank Pierpont, amounted and still 
constitutes overdraft $26,036.62, none which has been repaid; 
that each the defendants had full knowledge and participated 
the wrongful and unlawful advancement said sum, and thereby 
the bank Pierpont, its depositors, creditors, and the plaintiff have 
lost said sum and been damaged the sum $26,036.62. 

the complaint clearly states cause action, 
basing liability the closing sentence section 8990, the learned 
trial judge was clearly right overruling appellant’s 
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165. Amount Drawer Must Pay. 

The the bill together with interest thereon 
stantial part the drawer’s liability; addition this will 
liable for protest charges case the protest the bill was necessary 
order fix his protest fees, equally well 
settled that these are not recoverable from the drawer the protest 
was unnecessary, case inland bill where mere presentment 
and notice dishonor, without formal protest, would 
addition the foregoing items, the drawer may held for certain 
other costs foreign bill exchange, such further charges 
being commonly known re-exchange. This subject worthy 
paragraph itself. 


Bowen Stoddard, Metealf 375. 
Whittick First National Bank Pensacola, Fla. 843, Am. Rep. 
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166. Re-exchange Foreign Bills. 


and there dishonored, the holder such instrument likely 
suffer special loss account the variations foreign exchange, 
and the contingent expenses getting himself reimbursed. This 
added burden often referred re-exchange. The word used 
several senses. Sometimes applied the total amount re- 
quired indemnify the holder the bill, including face the 
instrument, interest, protest fees, allowance for exchange and all in- 
cidental charges. more discriminating use the word applies 
that part the holder’s expense which must suffer way 
the extra costs incident redrawing the original drawer. 
seldom does redraw practice, but according the theory the 
law merchant entitled immediately after dishonor draw 
upon the drawer the original bill for such amount will wholly 
reimburse him; his items will the face the dishonored bill, 
interest, protest fees, and such additional amount made necessary 
the rate exchange between the two countries, plus commissions, 
forwarding charges and the like. Properly speaking then the item 
re-exchange computed according the rate exchange between 
the countries involved, plus notarial fees, commissions and forward- 
ing charges.® 

This matter nowhere referred the Negotiable Instruments 
Act, but the act does provide Section 196 that ‘‘in any case not 
provided for this act the rules the Law Merchant shall govern.’’ 
The allowance this item re-exchange against the drawer dis- 
honor has been recognized for centuries the usage civilized 
mercantile nations. 

the United States, the subject considerably affected statutes 
passed many states, which allow percentage the face 
the dishonored foreign bill, recovered against the drawer 
way liquidated damages, and lieu this item re-exchange. 
those states which have such statutes, the exact amount the 
special damage incurred the holder under the head re-exchange 
not open inquiry, and the statutory percentage recoverable 
place it. 


167. Presentment and Notice Excused. 

adequate statement the drawer’s liability 
mention here the fact that under certain circumstances the formali- 
ties which must usually observed after dishonor can dispensed 

and illuminating this whole subject re-exchange 


found the New York case Pavenstedt New York Life Insurance Co., 203 
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with. The most important these circumstances are stopping pay- 
ment the drawer and drawing when the drawer had right 
draw and reason expect that his instrument would honored. 


168. Drawer’s Admissions and Representations. 

The careful reader will have observed from the language 
tion the act that the drawer makes the same admissions about 
the existence the payee and his ‘‘then’’ indorse the 
maker note does. The discussion the earlier part this 
article regarding such admissions should understood applying 
the drawer bill just does the maker note. 

also commonly held that the act drawing bill carries 
implied representation with that the drawer had the right 
draw. had such right and arrangement made looking 
the honor his bill, may guilty false representations. 
this article have been dealing with the contractual liability 
the parties; well remember that there may also liability 
for wrong the act drawing bill assists cheating somebody. 
The commonest phase this matter the wrongful drawing 
check when there are funds deposit, insufficient funds. 
Many states have statutes which make the drawing bad check 
eriminal offense. 


169. Drawee’s Liability. 

The drawee not liable the paper until accepts it. The 
payee other holder has claim upon him, prior acceptance, 
and complain refuses But the one who drew 
may have the right expect and may engage 
very lively quarrel with the drawee the latter dishonors the in- 
strument, thereby damaging the drawer’s credit. Such right 
the part the drawer not based the instrument, however, but 
previous dealings. commonplace banking law that the 
opening checking account implies promise the bank honor 
its checks long not overdrawing, and wrongful 


refusal disburse according his order gives him action 
for damages. 


170. Acceptor’s Liability. 

When the drawee bill writing his name has 
party the instrument, and assumed liability very like 
that the maker note. merely signing his name has 
burdened himself with exacting and detailed contract, the fol- 
lowing the act will show: 
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62. Liability Acceptor.—The acceptor accepting the 
instrument engages that will pay according the tenor 
his acceptance; and admits— 

The existence the drawer, the genuineness his 
ture, and his capacity and authority draw the instrument, and 

The existence the payee and his then capacity 


Missouri the word omitted from its place before 
capacity the last sentence. 

Sub-section made read Oregon, the existence the 
payee named the drawer and his then indorse. 

special statute Pennsylvania which has bearing this see- 
tion discussed below the text. 

Primary liability written large the foregoing statement. 
The drawee accepts, and acceptor becomes the debtor. 
assumes and admits all that the maker note does, and more 
besides. concludes himself from raising any question about ex- 
istence the payee, and his indorse, ‘‘then’’ 
this connection meaning the time acceptance. this respect his 
admissions are identical with those maker and drawer. also 
ties himself with some implied admissions regarding the drawer 
which shall examine presently. 


171. Payment Raised Checks Drawee. 

When the Negotiable Instruments Law first went into effect Dean 
Ames Harvard commented this and pointed out that the 
engagement the acceptor pay ‘‘according the tenor his 
ceptance’’ should taken mean that the acceptor must pay accord- 
ing the way the bill read the time accepted it, regardless 
the fact that the amount might have been raised before presentment. 
was his reasoning also that when raised was paid the 
drawee bank could not recover the payment any part 
the language just quoted. admitted that this was con- 
trary the law formulated decisions and that the weight 
previous authority did allow recovery; but thought that such 
change was salutary and put the law accordance with the practice 
European countries. His view regarding the interpretation 
this section was quoted and apparently approved the Supreme 


Court but apparently has not met with favor 


where. Since the enactment the law there have been two 


National Bank Union Trust Co., Ok. 342, 125 Pac. 464. 

11. McLendon Bank Advance, 188 Mo. App. 417, 174 203; Central 
National Bank Drosten Jewelry Co., 203 Mo. App. 646, 220 511. 

12. Interstate Trust Co. National Bank, Colo. 185 260. 

13. Citizens Bank Commercial Savings Bank, 209 280, So. 324. 
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identical question was presented and all them have followed the au- 
thorities existing before passage the act, which hold quite uniformly 
that the payment excess amount obtained fraudulently 
raised check payment made under mistake and that recover- 
able the bank which pays the raised check. while the pro- 
fessor may have had plausible theory what this section ought 
mean, any rate made bad guess what the courts were 
going think about it. 


part the engagement which the acceptor takes upon himself 
the admission that the drawer’s signature genuine, and some- 
times this burden most uncomfortable bear. Banks often suffer 
thereby, that they cannot always avoid cashing checks which the 
supposed drawer’s signature forgery. matter how great the 
vigilance bank, this kind fraud will now and then prac- 
ticed upon suceessfully. After such payment, can the bank recover 
the money from the person who has received it? court the 
has had consider this question, and certain definite and 
fairly uniform rules had been worked out prior the adoption 
the Negotiable Instruments Act. here observe that the ques- 
tion wholly different from that discussed the foregoing para- 
graph. there had genuine signature, but the amount was 
raised; found that most courts continue apply the old rule, 
existing before the act, that the excess payment may recovered. 
But here are dealing with spurious instrument, forgery, not 
alteration. The supposed drawer has never signed, truth and 
fact. has never ordered authorized any payment. course 
the bank cannot charge the mistaken payment him. And the 
party receiving payment, the courts have long held that the money 
not recovered from him except cases where his own 
negligence active participation had assisted the fraud. 
true that money paid paid under mistake fact, just 
the case raised check. Why not have the same rule, and allow 
recovery? Because the courts have been persuaded into the view that 
bank must know its customers’ signatures. can excused for 
mistaken payment the amount check has been tampered with, 
but held duty something like supernatural acuteness, 
detecting instantly all forgeries drawers’ names, even though the 
job puzzle handwriting expert, working with all 
the equipment laboratory and all its leisure. 

judicial statement defense this rather harsh rule may 
quoted here from Minnesota case. will seen that the justifica- 
tion based upon expediency. view the use this class 


Ae 


100 THE BANKING LAW JOURNAL 


paper money, was considered that public policy required that, 
between the drawee and the good-faith holders, the drawee bank 
should deemed the place final settlement, where all prior mis- 
takes and forgeries should corrected and settled once for all, and, 
not then corrected, payment should treated final; that there 
must fixed and definite time and place adjust and end these 
things innocent holders; and that that time and place should 
the paying bank and the date payment; and that, not done 
then, the failure must deemed the constructive fault 
the payee bank, which must take the 


173. What the Act Says. 


Having mind that our concern this treatise always with 
modern, up-to-date law, high time inquire whether the point 
here dealt with has been affected the passage the Negotiable In- 
struments Act. The words Section 62, here under consideration. 
relating this point are ‘‘The acceptor admits the ex- 
istence the drawer, the genuineness his signature,’’ ete. This 
very plain and bald statement and seems have exceptions. 
Whether was intended announce new rule which made the 
liability absolute, whether the other hand was 
intended preserve the existing law the subject, matter that 
shall have discuss somewhat more length before any state- 
ment can formulated which will all helpful. quite plain 
even first glance that this statutory language does not cover the 
entire ground the former law. aid better comprehension 
will well find out first just what the courts had been hold- 
ing prior the statute. 


174. Summary Decisions. 


The general ancestor all the case law this subject con- 
sidered the old English case Price held point- 
blank that bank which has been deceived and has paid check 
which the drawer’s signature was forged cannot recover the pro- 
from the person who, without fault his part, received such 
payment. This case was extensively followed England and 
America, and the courts assigned many reasons why such rule 
was sound. not worth our while into all the various 
theories; the one which probably the most widely accepted that 
the rule one practical convenience, suggested the Minne- 
sota court above quoted, and that the burden verifying 


Burr. 1455. 
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signature ought placed upon the bank because has the best 
facilities for knowing whether the signatures its customers are 
genuine. ‘‘Bankers have the means their own hands, acquiring 
intimate knowledge the signatures their own customers, 
protecting and securing themselves against impositions and forgeries. 
They alone possess the means knowing, when paper presented 
them, whether the signatures indorsements are genuine. 
these means are not employed, evidence neglect duty 
which the has the right require them for its 

The courts have further said out this idea that or- 
dinarily both the party who has received money forged check 
and the drawee who cashed accepted the same are about equally 
innocent and that there particular reason why the law should 
shift loss from one the other. there any difference posi- 
tion the balance equity would seem rather favor the 
innocent payee and against the bank, which suspected having 
failed sufficiently verify the signature. the last analysis, then, 
the basis this rule sort presumption negligence against 
the bank which has permitted itself imposed upon. Such 
theory this least plain and workable. eminently satis- 
factory the public large, and while the banks may not have been 
happy about it, they have swallowed the dose when they had 
with Christian fortitude. 

Although the courts cannot accused being unduly sympa- 
thetic with banks, they began see after time that there could 
where the placing such loss bank would 
the grossest injustice. plain instance this would case where 
the payee was actually party the fraud. And 
which the payee, though innocent wrongdoing, negligent him- 
self, that fails follow such matters ordinary pru- 
dence would regard for investigation fails advise 
the bank suspicious facts. When the payee, through his wrong 
negligence, thus puts himself bad position, the balance 
equity longer inclines his favor; his fault least equal 
greater than the presumed negligence the bank. The reason for 
denying recovery does not apply such cases, and the courts began 
allow recovery these circumstances, applying those general 
rules law which will ordinarily permit the recovery money paid 
under mistake. should understood that the special rule which 
often stands the way getting back the money paid 
forged check itself the nature exception. The general 
rule that money paid under mistake may recovered; reason 
special considerations applying commercial paper the acceptor 


16. Stout Benoist, Mo. 277, Am. Dee. 466. 


17 
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ordinarily cannot recover when has failed detect forgery 
his drawer’s signature. But have now seen that there are some 
which will take case out this exception and put 
back the general rule permitting recovery. And these 
cumstances are fault negligence the payee, the fact that 
has not paid valuable consideration for the paper, and therefore 
would suffer loss had refund the money. 

There are few states which for many years have been slightly 
out line with the others this matter. Pennsylvania dealt with 
this subject statute passed 1849, which specially permitted 
payment forgery. After that state adopted the 
Negotiable Instruments Act was doubted whether the old Act 
1849 might not stand repealed. This question has been before the 
courts that state, and has been decided that the Negotiable In- 
struments law did not repeal the earlier statute and that recovery 
may somewhat similar condition exists 

The court North Dakota has committed itself the position 
that recovery may had the drawee forged check unless 
the person receiving the money has been misled his prejudice 
the the This decision squarely the teeth the 
statute, which became law that state 1899. 


175. Effect Statute Drawee’s Right Recover. 

Having taken this birds-eye view the law molded the 
courts, can realize better what was said above, that the language 
Section the act does not any means summarize all the 
pre-existing rules. Either the exception relating fault and negli- 
gence has been swept away, else must criticize Section 
being very inadequate declaration existing law. difficult 
believe that the legislatures all our states adopting this 
statute intended prevent bank from recovering money paid 
forgery drawer’s signature where the payee was guilty gross 
negligence, concealment suspicious facts, perhaps even conni- 
the fraud. The courts the whole have been reluctant 
say that the act was intended make any such changes. The 
law have stated the foregoing paragraphs had been con- 
sidered fair and quite satisfactory. There was great amount 
the decisions, and particular reason for announcing 
more drastic rule. The rule was drastic enough before. While 


Union National Bank Franklin National Bank, 249 Pa. 375, Atl. 1080. 


18. MeCall Corning, La. Ann. 409, Am. 454; 
Southern Bank, La. 462, Am. 438. 
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some few cases may possible that greater strictness has been 
observed because the new statute, the whole 
that the courts are going adhere the same principles the 
past, with the same distinctions and qualifications. way this 
without violating the statute pointed out New York 
which the court refers the wording the statute but says that 
the admission genuineness made only favor certain per- 
sons. That was case where the person getting the money had 
paid consideration and recovery was permitted. extension 
the same sort interpretation would be, and probably will be, 
very easy for the courts say that the admission genuineness does 
not apply favor any person except such are without fault 
negligence themselves. reasonably safe say, therefore, 
that the law has not been radically changed and will continue 
the same this point was before the general adoption the 
Negotiable Instruments Act. 


176. Facts Permitting Recovery. 

may assumed that most readers this article will more 
interested knowing what cases will permit recovery payment 
made forged check, than tracing further the legal reasons 
which often stand the way such recovery. will worth 
our while therefore notice little more closely the special facts 
which may relieve bank from its inadvertence, and permit re- 
covery. 

Who got the money, the first important consideration. such 
person the payee named the check, the one who had actual con- 
tact with the forger and therefore had the first and best opportunity 
discovering fraud, the chance very much better for recovery. 
the other hand, the person receiving payment some later 
holder who took indorsement and knew nothing the original 
transactions, the case very likely hopeless for the bank. 

Perhaps the strongest case for recovery presented when the 
payee has failed act good faith. case occurred 
where checks were presented bank for deposit stranger, the 
checks purporting drawn local people other banks. The 
depositor drew out most his deposit the same 
day, the bank ascertained that least one these checks was 
forgery. Nevertheless, presented the rest the for pay- 
ment the banks which they were drawn, concealing the highly 
suspicious nature the transaction. More the checks proved 
forgeries, one the banks which had been deceived brought 


20. Title Guarantee Trust Co. Haven, 196 487, 1082, 
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suit recover what had paid and succeeded, for the reason that 
the first bank was lacking good faith when failed disclose 
the 

merchant Texas sold expensive merchandise comparative 
stranger and took check for it; the check turned out for- 
gery. The merchant presented the bank which was drawn 
without comment, and received the money. trial suit brought 
the bank recover the money, came out that this mer- 
chant knew former transaction his own store where this forger 
had signed check with another name. His concealment this fact 
was held sufficient cause permit the bank that had been imposed 
upon recover the 

Such cases are comparatively easy dispose and their justice 
apparent. somewhat closer question presented when the 
ease one mere negligence. How much burden rests upon 
the payee verify genuineness, and require strangers identified 
The answer this question must found the the 
particular case, and every such instance original problem re- 
quiring solved its own merits. This much may said, how- 
ever, that the payee dealing with utter stranger, many courts 
require the payee take some pains find out about him. the 
payee fails take any steps whatever, and indorses the check and 
receives payment thereon, very likely hear the judge say 
that was careless, and that his carelessness was least equal 
greater than the presumptive negligence the bank. Much authority 
available this point; citation collection cases given 
the 


177. Difference Rules Applying Forged Signatures and 
Forged Indorsements. 

distressingly easy lose sight the proper scope rule 
law and apply situations not intended fit. Judges 
and lawyers are making this kind mistake all the time, the 
layman may excused for the same tendency. The reader need not 
feel offended post warning notices here and there intended 
help him avoid confusion. have been speaking forged checks 
and drafts the foregoing paragraphs, specifying that the forgery 
was that the drawer’s signature. The force restrictive language 
not always plain might be. will put little sign- 
board here, stating that the rules length foregoing 


22. Rouvant San Antonio Pank, Tex. 610. 
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paragraphs apply only checks and drafts which the drawer’s 
name forged. 


178. Admission Right Draw. 


Section tells that the acceptor admits the drawer’s authority, 
that is, his right draw. This has always been the rule the law 
merchant and there are exceptions it. The acceptor may later 
find that made mistake, but that cannot help him when the 
knowledge comes too late. Connecticut case, one Murphy drew 
Wilson favor Jarvis, and Wilson for later pay- 
ment. Thereafter discovered that did not owe Murphy much 
supposed, nor much the amount the draft, and sought 
resist payment this ground. From legal standpoint this ex- 
was simply ludicrous. The court effect told him that after- 
thoughts are consequence when acceptance has been made. 
rule law not unjust that prevents the acceptor from show- 
ing defense against suit the payee want funds the 
drawer his hands, for was his duty ascertain before ac- 
the bill whether owed the drawer that amount.’’ 


24. Jarvis Wilson, Conn. 90, Am. Rep. 18. 


(To continued) 


Banking Decisions 


this department are published each month all the important decisions the 
Federal and State Courts, involving questions pertaining the 
law banking and negotiable instruments 


PAYMENT DRAFT ATTACHED FORGED 
BILL LADING 


Jacobs Banque Pour Commerce L’Industries 
New York Supreme Court, 225 Supp. 410 


Where the drawee draft pays bank which holds 
for collection, will not entitled recover the money from 
the bank upon discovering that bill lading attached the 
draft forgery, the money the meantime having been paid 
over the drawer the draft. 

this the plaintiff negotiated with party Greece 
for the purchase beeswax. The seller drew draft the 
plaintiff, payable the order the defendant bank and de- 
livered with bill lading the defendant bank for 
tion. The defendant bank indorsed the draft trust com- 
pany and also indorsed the bill lading, but blank. The plain- 
tiff paid the draft and the trust company remitted the money 
the defendant, which paid the shipper. The plaintiff later 
discovered that the bill lading was forgery and brought this 
action recover the money. was held that the plaintiff could 
not recover. was further held that 221 the Personal Prop- 
erty Law, providing that one who negotiates for value bill 
lading warrants the genuineness the bill, did not apply for the 
reason that the defendant bank had not purchased the bill but 
was handling merely collection agent. 


Action one Jacobs against the Banque pour Commerce 
Varsovie, Judgment for defendant. 


CROPSEY, J.—The drawee draft seeks recover the amount 
paid thereon the ground that the bill lading accompanying 
was forged. Plaintiffs had had correspondence with party Sa- 


similar decisions see Banking Law Journal Digest (Third 
Edition) 157. 
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lonika, Greece, which resulted agreement buy beeswax 
shipped steamer and paid for sight draft. due time 
the seller sent his draft drawn upon the plaintiffs. This was pay- 
able the order the defendant and was sent it. Attached 
was bill lading the order the shipper, and indorsed 
blank him. Defendant indorsed the draft the order Guar- 
anty Trust Company New York. also indorsed the bill 
iading, but blank. The trust company presented the document 
plaintiff, and the latter and paid the draft. Later de- 
veloped the bill lading was forged. 

The trust company had remitted the money the defendant, 
and the latter had paid the shipper, before the facts were 
known. The defendant did not buy the draft, and acted only the 
shipper’s agent for collection. express warranty was 
tiffs claim there implied warranty arising from the facts. The 
claim the plaintiffs seems contrary the decision Springs 
(N. 241. But urged that that case not. point, 
there the bill was not indorsed the defendant, and the decision 
did not deal with the present statute 221, Personal Prop- 
erty Law), had not then been enacted. The provisions this 
section, however, are said express the existing law 
apart from Williston Sales (2d Ed.) vol. 
1071. The English are the same effect the Springs Case, 
irrespective whether the bill indorsed. Robinson Reynolds, 
196; Leather Simpson, Eq. 398; Guaranty Trust 
Co. Hannay, [1918] 623. And the indorsement 
the bill immaterial under the statute, for, when applies, 
covers transfer ‘‘indorsement delivery.’’ The great weight 
authority accord with the cases cited (see note, Columbia 
Law Review, No. pp. 63-70), though there are two other recent de- 
cisions Oklahoma the contrary (Ft. Worth Elevator Co. State 
Guaranty Bank, Okl. 191, 220 340; First National Bank 
Heavener Kempner, 103 Okl. 237, 229 840). 

The statute its terms does not apply. states the warranties 
sale and covers only transfer bill ‘‘for value.’’ 
The defendant did not sell the bill, and got value for it; that is. 
did not transfer for value, but only agent the drawer. 
not liable the plaintiffs. Archibald Lewis Co. Banque 
Internationale Commerce, 216 App. Div. 322, 214 366. 

Judgment for defendant, with costs. Settle findings notice. 
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CITY NOT PREFERRED CREDITOR FAIL- 
URE BANK 


Leach, State Superintendent Banking, Plymouth County Sav. 
Bank Mars (City Mars al., Interveners). (No. 
37822) Supreme Court Iowa, 216 Rep. 


Where funds belonging city were deposited the 
treasurer bank was held that the city was not entitled 
preference payment over other creditors upon the failure 
the bank. 


The city Mars and Bartels, city treasurer, filed claim 
against the superintendent banking receiver the Plymouth 
County Savings Bank, asking preference for city funds deposited 
said treasurer said bank prior its insolvency. The district 
court allowed the claim depositors’ claim only, and refused 
grant preference. The city Mars and its treasurer appeal. 
Affirmed. 

See, also, 212 310. 

Herbert Martin, Mars, for appellants. 

John Fletcher, Atty. Gen., and Keenan and Roseberry, 
both Mars, for appellee. 

ALBERT, J.—Robert Leach, superintendent banking, was 
appointed receiver for the Plymouth County Savings Bank the 
day January, 1925. The city Mars and Bartels, 
city treasurer, filed claim with the receiver asking that the claim 
allowed preferred claim. 

The case was submitted without any oral testimony agreed 
statement facts. The material part necessary for the disposition 
the is, substance, follows: 

That Bartel, city treasurer, various times made deposits 
said bank city funds, and the same were carried the bank books 
under the name ‘‘R. Bartels, City Treasurer’’; that the balance 
due the city and the treasurer the time the appointment the 
receiver was $4,872.37; that the time the appointment the 
receiver the bank was insolvent, and that the assets thereof were in- 
sufficient pay all claims filed and allowed said receivership 
full; that the city council never any time passed adopted any 
motion resolution, and never took any action council author- 
izing said treasurer deposit the funds the city said bank 
any sum whatever, designated said bank, any other bank 
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depository, depository the public funds said city; that said 
bank and its officers and agents had full knowledge and information 
the time said funds were deposited said treasurer that the same 
were public funds and belonged the city Mars. 

There fact set out the stipulation showing the cash assets 
that were this bank when closed and went into the hands 
receiver. The only matter set out relative thereto paragraph 
reading follows: 


said receiver now has his possession and control such 
all the property and assets said bank.’’ 


There nothing the stipulation show what the assets the 
bank were what they consisted. 

insisted that the facts warranted the conclusion that trust 
was created, and therefore claimant entitled preference. the 
many cases have decided this question preference bank 
failures, the rule has been definitely settled that the first step the 
claimant establish trust; next, show that the receiver, 
such, has his hands common fund which the claimant’s de- 
posits are included. These matters being established, the law adds 
thereto presumption that the bank, expending the funds, ex- 
pended its own funds and not the trust fund. other words, when 
the trust proven and there showing that the receiver has 
fund his hands, this, plus the presumption, makes prima 
facie showing entitling the claimant preference event 
not overcome proof the receiver. Our later cases all lead 
this conclusion, the last case called our attention being City 
New Hampton Leach, 201 Iowa, 316, 207 348. See, also, 
Andrew Eddyville Savings Bank Eddyville (Iowa) 215 
623, filed October 18, 1927. Under this rule quite evident that 
the claimant must fail this case. 

Assuming, without deciding, that the claimant has established his 
trust claimed him, this, plus the presumption, does not make 
prima facie case for him. must further and show that the 
hands the receiver there common fund which his trust 
fund. heretofore stated, the stipulated facts not show what 
the assets this bank were; neither they show the constituent 
elements thereof. Claimant has not shown the stipulated facts 
that there was dollar its equivalent, that came into the 
hands this receiver; neither shown that the assets coming 
into his hands receiver had any value whatever. This being true, 
necessarily follows that has failed establish one the neces- 
sary elements entitle him preference. The district court refused 
the preference, and doing acted rightly. 

Affirmed. 
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EXECUTRIX SURCHARGED WITH AMOUNT 
UNAUTHORIZED FUNERAL EXPENSES 


Churchill’s Estate, New York Surrogate’s Court, 233 
Supp. 846 


will provided that the expenses the testator’s funeral 
should not $300. The expenses amounted $426.79. 
was held that the executrix should surcharged with the amount 
expended excess $300. 


the matter the estate Lida Churchill, deceased. 
motion open default executrix. Motion granted. 

Reginald Schenck, New York City, for petitioner. 

Tolbert, Ewen Patterson, New York City, for objectants. 


O’BRIEN, motion open the default the 
granted. The objections have been reconsidered. The first objec- 
tion, viz. the amount paid for attorneys’ fees, overruled. The 
second objection relates the payments made for funeral expenses. 
The items the total outlay $426.79 are follows: 
Fairchild Sons, undertakers’ bill, $300; Frank Randall, headstone 
for grave, $50; minister, $10; hearse for funeral Maine, $12; sex- 
ton Maine, $5; janitor Portland for services, $6; expenses 
executrix personal attendance funeral Maine, railroad fares. 
$43.79. Total $426.79. 

will noted that this total (1) railroad expenses in- 
volved transporting the remains Upper New Gloucester, 
and interring same the cemetery selected testatrix; and (2) 
the cost headstone, viz. $50. The total expenditure for the pur- 
poses mentioned extremely moderate—indeed, meager 
satisfactory those who are share this estate. However. 
within their rights, they object and base their objections upon the 
provision the will which reads follows: 


that simple funeral services arranged niece. 
Miss Ethel Lee Davis, 781 Ocean Avenue, Brooklyn, New York, shall 
followed interment beside late lamented mother the 
Cemetery Upper New Gloucester, Maine. The expenses this 
connection shall not exceed three hundred 

The meaning this paragraph clear, the language explicit 


NOTE For similar decisions see Law Journal Digest (Third 
Edition) § 390. 
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and mandatory, and must therefore sustain this objection. The 
executrix, therefore, will surcharged the amount the excess 
over $300. 


BANK ENTITLED LIEN STOCK WHERE 
HOLDER INDEBTED 


Farmers’ State Bank Leith Herron, Supreme Court North 
Dakota, 216 Rep. 341 


The provisions 5160 the North Dakota Compiled Laws 
1913 the effect that transfer bank stock shall valid 
against the bank any thereof long the registered 
holder such stock shall liable debtor, surety, 
otherwise the bank for any debt which shall due and unpaid, 
effect, creates statutory lien which continues exist long 
the stockholder indebted the bank, and this lien may 
established and foreclosed action equity. 


Action the Farmers’ State Bank Leith against George 
Herron and another. Findings faet and law for 
plaintiff. question was certified the trial court. Question an- 
swered. 

Divet, Shure, Holt, Farme, Murphy Thorp, Fargo, for plain- 
tiff. 

Steen, Carson, for defendants. 


BURKE, J.—This action indebtedness from 
the defendant George Herron, stockholder the plaintiff bank, 
and establish and foreclose lien the defendant’s claimed 
exist, under section 5160, 1913. 

The defendant Kimball, transferee the stock, subsequent 
the indebtedness the defendant Herron, was made party, and 
that Kimball was purchaser for value good faith 
and without notice the indebtedness Herron the bank. 

The trial made findings and law favor- 
able the plaintiff, and upon application the parties, under the 
provisions sections 7849b3, inclusive, the Supplement 
the Compiled Laws duly this the follow- 
ing question, wit: 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 1179. 


eral 

trix 
The 
ses. 

WS: 
one 
res, 
in- 
(2) 

uld 

the 
the 
eit 
ird 


112 THE BANKING LAW JOURNAL 


the provisions chapter the Civil Code, and espe- 
cially under the provisions section 5160 the Compiled Laws 
1913, does state banking association have lien upon its shares 
stock for the indebtedness due from its stockholders 


The application and are regular and adequate form 
and substance under the statute, and appears therefrom, and from 
the entire record certified this court, that the issue said 
depends wholly the construction the law applicable thereto, that 
such construction interpretation great moment the cause, 
and for the whole benefit the parties the action. The question 
certified involves the construction sections 5160 and 5169 the 
Compiled Laws 1913. 

Section 5160, under which the plaintiff bank 
lien against the defendant stock, provides: 


transfer such shall valid against bank any 
long the registered holder such stock shall 
liable principal debtor, surety otherwise the bank for any 
debt which shall due and unpaid; nor in-any shall any divi- 
dend, interest profit paid such stock long such liability 
but such dividend, interest profit shall retained 
such bank and applied the such 


Section 5169, 1913, provides that: 


association shall make any loan discount the security 
the shares its own stock, nor the purchaser holder any 
such shares, unless such security purchase shall necessary 
prevent loss upon debt previously contracted good faith, and 
purchased shall within six months sold 
disposed private sale. such stock not sold within 
the period last herein provided, the same shall and de- 
ducted from the capital stock said 


Counsel for the defendants his very able brief contends that, 
the repeal the bankers’ general lien law, banks, under section 
5160, 1913, have only possessory lien dividends, interest, 
profits due stock, long the stockholder indebted the 
bank, and that, under section 5169, bank prohibited from obtain- 
under 5160, the banker has possessory lien the dividends 
payable stock when the stockholder indebted the bank. 
fact, has more than lien, has the right appropriate and apply 
such dividends the discharge such liabilities, and also true, 
under section 5169, that the bank cannot purchase loan money 
its own stock, unless such security purchase necessary pre- 
vent loss debt previously contracted good faith. 


THE BANKING LAW JOURNAL 


true that 5160 1913, does not say many words that 
the bank has lien the stock for the indebtedness stockholder, 
but, from the language used was clearly the intent the Legisla- 
ture that the stock was held law security for the indebted- 
ness the stockholder, sufficient. 

The state banking law was passed 1890 (Laws 1889-90, 23), 
and does not contain the provision that transfer such stock 
shall valid against the bank any thereof, long the 
registered holder such stock shall liable principal debtor, 
surety, otherwise the bank for any debt which shall due and 
unpaid; nor does contain the provision that the bank shall retain 
the dividends and apply them the debt, but does contain the 
provisions against loans discounts the security the stock 

1893 the Legislature redrafted and passed new banking law, 
being chapter 27, Session Laws 1893. Section the act relates 
the transfer stock and remains intact was passed 1890. 
Section the act relating loans securities shares also 
unchanged. 1905 the Legislature redrafted and again passed the 
banking Chapter 165, 283, Session Laws 1905. Section 
relating loans, discounts, securities shares stock remains 
unchanged, but section the act relating transfer stock was 
amended, and includes all the provisions, and reads exactly the same 
section 5160, clear from this act the Legisla- 
ture that was the intention make the stock responsible for the 
indebtedness stockholder. Congressional action seems have 
been just the reverse the state Legislature, for while there was 
such provision the first and second acts the state Legislature, 
there was such provision the National Bank Act 1863. Section 
the National Bank Act 1863 (12 Statutes Large, 
675) provides: 


But shareholder any association under this act shall 
have power sell transfer any share held his own right 
long shall liable, either principal, debtor, surety, other- 
wise, the association for any debt which shall have become due and 
remain unpaid, nor any case shall such shareholder entitled 
receive any dividend, interest, profit such shares long 
such liabilities shall continue, but all dividends, interests, and 
profits shall retained the association, and applied the dis- 


Section the National Banking Act 1863 (12 Statutes 


Large, 676) practically the same section 5169 the Compiled 
Laws 1913. 


Section the National Bank Act was repealed 1864. 
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The case Third National Bank Buffalo German Insurance 
Co., 193 591, Ct. 527, Ed. 801, ease where the 
question the validity and effect the provision the charter and 
by-laws the bank forbidding transfer stock where 
holder was indebted the bank and the insertion 
the same effect the certificates stock which were held the 
stockholder, and which delivered insurance company col- 
lateral when borrowed money from that company. The court 
quoted sections and the Act 1863 and states: Act 
1863 was expressly repealed the Act 1864’’ (13 Statutes 
Large, 99, and the re-enactment the law, 
was amended exclude all that portion relating 
validity transfer stock while the stockholder was indebted 
the bank, and the right appropriate dividends profits 
applied indebtedness, while section was re-expressed 
substantially identical, though somewhat more amplified, form 
statement section the new act. The court, continuing, said: 


this history the legislation considered becomes ap- 
parent that the clause inserted the articles association, the 
by-laws and the certificates stock the bank here being considered 
was directly repugnant the Act 1864, and amounted simply 
attempt the part the bank exercise the power which was 
granted under the Act 1863, but which was denied the Act. 
1864. And this result was long since pointed out the decisions 
this court. Bank Lanier, Wall. 369 [20 Ed. 172].’’ Bullard 
Bank, Wall. 589 [21 Ed. 923]. 


After 1864 there was provision the National Bank for- 
bidding transfer stock where the stockholder was indebted the 
bank, and the bank the case Bank Co., supra, at- 
tempted forbid such transfer inserting charter 
such provision. The court said, those provisions were valid 
obvious that the insurance took the stock subject the 
paramount right which the bank possessed,’’ but such provision the 
charter and the by-laws were repugnant the Act 1864, and 
the bank was trying exercise power which was granted under 
the Act 1863, but which was denied the Act 1864. clear 
from this reasoning that, under the law 1863, the rights the 
bank would have been paramount the rights the com- 
pany, the assignee, because granted express law. 

Section the law 1863 practically the same 
5160, 1913, the only difference being, that the Federal statute 
sell any while section 5160 1913, provides, 
‘‘but transfer such stock shall valid against bank any 


THE BANKING LAW JOURNAL 115 


ereditor the one case the stockholder has power 
sell while indebted; the other, transfer such stock shall 
valid against the bank any creditor thereof. effect they are the 
same, for, the transfer not valid against the bank its 
follows that stockholder has power transfer his stock 
against the bank its creditors long indebted the bank. 
The language that transfer shall valid against the bank 
creditor the bank means, course, that the transfer not valid 
against the claims the bank against the claims creditors 
the bank, long the stockholder indebted the bank; that is, 
the claims the bank the claims the 
bank against the are superior 
sale, pledge, assignment made the stockholder. what 
use would this paramount right the bank unless could realize 
must that the Legislature intended that the stoek should 
stand for the indebtedness, and security must 
the nature lien which bank has the right foreclose. 

Many the states with similar provisions hold that 
suspending the right transfer while indebtedness exists, 
effect, creates lien. Union Bank Georgetown Laird, Wheat. 
390, Ed. 269; National Bank Watsontown, 105 217, 
Ed. 1039; Sproul Standard Plate Glass Co., 201 Pa. 103, 
1003; Bank Millvale Ohio Valley Bank, 234 Pa. 1115; 
Kenton Ins. Co. Bowman, Ky. 430, 717; White River 
Saving Bank Capital Savings Bank, Vt. 197, 107 
Am. St. Rep. 754; National Bank Rochester Tumbler Co., 172 Pa. 
614, 748; Farmers’ Traders’ Bank Haney, Iowa, 101, 
61; Farmers’ Merch. Bank Trust Co., Okl. 700, 123 
153; Ardmore State Bank Mason, Okl. 568, 120 1080, 
(N. 292; United States Canada Land Co. Sullivan, 
113 Minn. 27, 128 1112, Ann. Cas. 1912A, 51. 

The defendant relies the Nicollet National Bank 
City National Bank, Minn. 85, 577, Am. St. Rep. 643, 
and Anderson Cook County State Bank, 154 Minn. 231, 191 
417, but these cases are not point, for the reason that the bank- 
ing statute Minnesota does not contain any such provision 
tion 5160, and the Minnesota court holds that similar 
provision the general corporation law does not apply banks. 

our that there conflict between section 5160 
and section 5169, and that section 5160, 1913, 
effect, statutory lien which continues exist long 
stockholder indebted bank any thereof, and may 
established and foreclosed action equity. 


= 
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FAILURE BANK PRESENT DRAFTS 
PROMPTLY 


Bank Keo Bank Cabot, Supreme Court Arkansas, 294 
Rep. 


Where bank receiving drafts for collection negligently fails 
present them promptly for payment and return them 
promptly when payment refused liable the forwarding 
bank only for the damage actually caused its negligence and 
the burden showing such damage rests the forwarding bank. 


Suit the Bank Cabot against the Bank Keo. From judg- 
ment favor plaintiff, defendant appeals. Reversed and remanded 
for new trial. 

Williams Holloway, Lonoke, for appellant. 

Trimble Trimble, Lonoke, for appellee. 


SMITH, J.—In December, 1924, Vernon Layne was engaged 
the neighborhood Cabot buying eattle, which, when had 
lected much carload, were shipped market. payment 
cattle purchased gave drafts his son, Buck Layne, payable 
the Bank Keo. number these drafts were deposited the 
payees therein with the Bank Cabot, which received them 
items and gave the depositors credit therefor 
drafts were cashed the Bank Cabot for the accommodation 
the payees. 

The Bank Cabot transmitted these drafts the American 
Southern Trust Co., its correspondent Little Rock, and that bank 
sent the drafts the Bank Keo for collection. This was done 
what known letter, the face which was printed 
large red letters the direction, ‘‘Cash Letter—Do Not Hold,’’ and 
stamped thereon was the additional direction, ‘‘if not paid 
sentation—return.’’ The drafts thus remitted were received the 
Bank Keo, and the testimony supports the finding that there was 
negligence the part that bank presenting the drafts for pay- 
ment and failing return them when payment was refused. 

The Bank Cabot brought this suit recover from the Bank 
Keo the amount the drafts, which were finally returned unpaid. 
There was testimony that some the payees had accounts 


NOTE— For similar decisions see Banking Law Journal Digest (Third 
Edition) 247. 
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with the Bank Cabot, and that the drafts had been promptly 
returned they could, upon being dishonored, have been charged the 
accounts these depositors. There was also testimony the effect 
that the drafts could and, the exercise ordinary diligence the 
Bank Keo, would, have been returned the Bank Cabot before 
Layne had shipped out the cattle payment which the drafts had 
been drawn, and the drafts had been returned the Bank Cabot 
might, appropriate action. have saved itself, part, least. 
from loss. 

The complaint filed the Bank Cabot against the Bank 
Keo did not allege, nor was any testimony offered show, that the 
drafts were good and that the drawees were solvent, that 
drafts would have been honored the greatest diligence had been 
exercised the Bank Keo. was the theory 
that when had shown that the drafts were not collected, nor 
promptly returned, and that had been damaged that failure, 
prima facie case liability was made, and that the measure the 
liability was the face the drafts themselves, unless was affirma- 
tively shown the defendant bank that the drafts could not have 
been collected and that loss would have been sustained, even though 
had not been negligent. The court adopted this theory, and the in- 
structions given conformed thereto. There was verdict and judg- 
ment for the plaintiff bank for the face certain drafts. 
others, the jury probably found that the drafts were not retained for 
period time great constitute negligence. 

The question presented this appeal that the burden 
proof. Was the burden the plaintiff bank show not only that 
was damaged the negligence the defendant bank and the 
extent that damage, was the burden upon the defendant bank— 
its negligence being established—to show that its negligence did not 
cause the damage sued for? 

The authorities are divided this question, and many the 
cases are cited the note the annotated case Northwestern Nat. 
Bank People’s State Bank, 109 Kan. 506, 200 278, 
551. There are cases which hold that bank, failure make 
prompt demand payment bill exchange which has been 
placed its hands for makes the bill its own and renders 
itself liable the owner for the full amount thereof, but the great 
weight authority against this view, and the general rule appears 
that the bank liable only for the actual loss resulting from 
its failure make prompt demand for acceptance payment. 

The rule appears be, however, that, where there some element 
bad faith positive wrongdoing, the collecting bank subjected 
the higher degree liability showing that its wrongful act 
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occasioned injury, showing the extent the injury caused. 
that kind that First National Bank Monette 
First Nat. Bank Lepanto, 159 Ark. 517, 252 594. was 
there alleged that the defendant bank had converted note sent 
for collection renewal. there said that the bank had 
received the note should for it, and had, fact, con- 
verted the note should pay the plaintiff bank its value, whatever 
that might be. But even that kind the liability was held 
only the value the note, which might not necessarily its 
face. 
the Second Nat. Bank Bank Alma, Ark. 386, 
138 472, bank had wrongfully and contrary its 
instructions released consignee bill lading which draft 
had been attached, and which should have been before the 
bill lading was surrendered. The surrender the bill lading 
enabled the consignee take possession the article shipped with- 
out paying for it. The right the remitting bank recover damages 
for the bank was declared, and was there said that, where 
collecting bank surrenders lading accompanying draft 
contrary instructions, is, law, liable for conversion for any 
damages which have been sustained reason thereof. was there 
further said: 


the action instituted this case, the plaintiff could only re- 
the actual loss which was sustained reason any neglect 
breach duty committed the defendant the collection said 
draft. Defendant had still the right, its defense, show that the 
plaintiff was not damaged reason its having surrendered the bill 
lading without payment the draft, although was done contrary 
instructions. could show this proving that the plaintiff was 
not the true owner the draft and bill lading, but was simply 
holding same the agent the Judge Machine Co. [the consignor], 
coupled with interest therein, and proving any facts which 
would constitute defense against the Judge Machine Co. event 
was seeking recovery against 


Here there was conversion the drafts, and the liability 
the Bank Keo predicated not upon positive wrong fraudulent 
act, but upon the simple negligence failing promptly present the 
drafts for payment and return them promptly upon payment being 
refused. such ease the liability the collecting bank limited 
the damage which its negligence caused, and the burden showing 
this damage rests upon the plaintiff bank. 

Am. Eng. Ene. Law (2d Ed.) chapter Banks and 
Banking, page 814, said: 

bank which has undertaken the collection bill 
note has been guilty negligence the performance its duties, 
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the damages which the depositor entitled recover are measured 
the actual loss the improper conduct the bank. 
sometimes stated that the amount bill note placed the 
hands bank prima facie the measure its liability. But 
seems that this only where the plaintiff shows the first in- 
stance that there reasonable probability that the bill would have 
been accepted and paid the agent had done his duty, that, 
the negligence the agent, the liability drawer indorser who 
was apparently solvent has been discharged.’’ 


Michie Banks and Banking, page 1474, said: 


liability bank, with which check deposited for 
lection, for negligence not collecting and not giving notice non- 
payment till after the bank which was drawn suspended pay- 
ment because only for such amount the depositor 
will lose thereby, which must allege and prove.’’ 


page 1503 the same author was also said: 


action against bank for negligent failure collect paper 
intrusted for collection, for failure fix the liabilities the 
parties thereto case failure collect, the complaint must allege 
that the plaintiff suffered damages from the defendant’s negligence, 
and the omission such allegation will render complaint bad 
demurrer. Since the liability bank, with which check de- 
posited for collection, for negligence not and not 
giving notice non-payment only for such amount the de- 
positor will lose thereby, allege and prove 


the chapter Banks and Banking, section 295, page 
622, said: 


burden proof the plaintiff show that the paper 
was collectable, that the bank was negligent not and 
that actual loss has followed; but where the bank sets affirma- 
tive order eseape liability, assumes the burden proof 


where the collecting bank has been negligent the 
tion paper intrusted it, the must allege and prove the 
amount damages has suffered. the other hand, there au- 
thority for the position that the onus the bank when sued for 
neglect, failing give notice demand payment, and pro- 
test the note intrusted for collection, show that its prin- 
cipal has ineurred damage from its neglect.’’ 


the annotator’s note the Northwestern Nat. Bank 
People’s State Bank, supra, said: 
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expressions found some eases the effect that 
the measure damages for breach duty bank respect 
the commercial paper the face the paper involved, 
the true rule, supported the overwhelming weight authority, 
that the damages are measured the actual loss suffered the 
owner the paper, consequence the negligence misconduct 
the bank; least, the absence bad faith, positive wrongdoing, 
failure return the 


One the leading cases holding that the burden proof 
the plaintiff bank show the negligence the collecting bank and 
the damage resulting therefrom that Hendrix Jefferson County 
Savings Bank, 153 Ala. 636, So. 136, which annotated 
(N. 686. headnote that ease reads follows: 


liability bank, with which check deposited for 
lection, for negligence not and not giving notice non- 
payment till after the bank which was drawn suspended pay- 
ment because insolvency, only for such amount the depositor 
will lose thereby, which must allege 


The Supreme Court Alabama, the case just quoted from, 
followed the earlier decision that court the Bank 
Mobile Huggins, Ala. 206, which last-mentioned case was cited 
and approved this court the case Pennington Yell, Ark. 
213, Am. 262, which case attorney was sued his 
client for negligence failing collect note which had been placed 
his hands for that purpose. The Supreme Court this state there 
said that the burden was the plaintiff not only show that the 
collection the note was lost the negligence the attorney, but 
that the plaintiff should also have shown that the note evidenced 
subsisting debt and that the maker thereof was solvent, ‘‘and, unless 
the latter shown, [the attorney] would liable only for 
nominal damages, and, under would 
for more than the actual damage that the client has sustained 
reason the 

The following cases support the text from which have quoted: 
Midwest Nat. Bank Trust Co. Parker Corn Co., 211 Mo. App. 
413, 245 217; Morris-Miller Co. Von Pressentin, Wash. 
74, 114 912; Sahlien Bank Lonoke, Tenn. 221, 
373; Terrell Commercial Nat. Bank (Tex. Civ. App.) 199 
1133; Hilsinger Trickett, Ohio St. 286, 305, Ann. Cas. 
1913D, 421. 

The trial court should not therefore have placed upon the de- 
fendant, Bank Keo, the burden showing the value the drafts, 
did not convert them, but should have charged the jury that the 
burden was the plaintiff, Bank Cabot, not only prove negli- 


tional Bank Cheyenne and another. Judgment for plaintiff, aud 
defendants appeal. Affirmed. 


Spokane, Wash., having claim the sum $4,698 against the de- 
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gence the part the defendant bank, but also the amount the 
loss which was sustained the result that negligence. The in- 
structions given did not conform this view the law, and for 
that error the judgment the court below must reversed. 
Section Act 496, Acts 1921, page 514, cited support 
the given this case. This section changed certain rules 
which had previously prevailed this state (Farmers’ Merchants’ 
Bank Ray, 170 Ark. 280 984), but there nothing 
this act change what conceive the true rule the 
burden proof actions this character. 

For the error indicated, the judgment the court below re- 
versed and the remanded for new trial. 


FAILURE BANK AFTER COLLECTING CASH 
WARRANT 


Vermont Loan Trust Co. First Nat. Bank Cheyenne, Supreme 
Court Wyoming, 260 Pac. Rep. 534 


Where bank collects cash warrant receiving check 
itself payment and fails before remitting the owner the 
cash warrant, the owner will entitled preference pay- 
ment over other 

this the plaintiff trust company, being the holder 
cash warrant for $4,698, issued the state Wyoming, and pay- 
able the plaintiff, forwarded for collection. The warrant 
passed through number banks and finally came the hands 
the defendant bank. The defendant presented the warrant for 
payment and received from the state treasurer his check the 
defendant for the amount. The check was charged against the 
state treasurer’s account and the defendant remitted its draft 
bank. Before this draft was presented for 
the defendant failed. was held, under the rule stated, that the 
plaintiff was preferred and entitled, such, pay- 
ment ahead the other creditors the failed bank. 


Action the Vermont Loan Trust Co. against the First Na- 


Thomas Hunter, Cheyenne, for appellants. 
Kinkead, Ellery Henderson, Cheyenne, for respondent. 
KIMBALL, J.—The plaintiff, Vermont Loan Trust Co., 
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fendant, the insolvent First National Bank Cheyenne, obtained 
this action judgment for the amount, which was declared 
preferred claim entitled payment ahead claims the general 
The defendant bank and its receiver have appealed. 

The only contested point was the right preference. The case 
was heard agreed statement facts. The plaintiff was the 
owner and holder cash warrant the state Wyoming the 
sum $4,698, payable plaintiff. About the Ist July, 1924, 
plaintiff placed the warrant the hands the Old National Bank 
Spokane for collection. that bank the warrant was sent the 
Spokane branch the Federal Reserve Bank, which turn 
the Omaha branch the Federal Reserve Bank, whom was 
received July 1924. The Omaha branch the Federal Reserve 
Bank, July 1924, sent the warrant for collection the de- 
fendant bank, after indorsing thus: 


the order any bank banker for collection 
All prior indorsements guaranteed. July 1924. Omaha 
Branch Federal Reserve Bank Kansas 


The warrant was received the defendant bank July 1924. 
the same day the state treasurer, whose duty was pay the 
warrant, did giving his check the defendant bank, with 
whom had deposit more than sufficient funds make the pay- 
ment. The check was charged against the state treasurer’s account, 
and for the amount collected the defendant bank then, the same 
day, issued and transmitted the Omaha branch the Federal 
Reserve Bank draft drawn the Omaha National Bank. The 
draft was received the Omaha branch the Federal Reserve Bank 
the afternoon evening July and presented for payment the 
following day. its presentation, payment thereof 
stopped national bank examiner, who, July had taken 
charge the defendant bank, which was then insolvent 
passed into the hands the receiver. When the state treasurer gave 
his check payment the warrant, and all times thereafter, the 
amount money the vaults the defendant bank and taken over 
the receiver was greatly excess the amount the 

conceded that, under the law this state announced 
Foster Wyo. 484, 470, followed Lusk Develop- 
ment Improvement Co. Giinther, Wyo. 294, 518, the 
state treasurer had handed the defendant bank the actual cash 
payment the warrant, the bank then would have held the collected 
moneys trust fund although they were immediately mingled with 
moneys belonging the bank. And further conceded that, the 
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warrant had been collected, the facts stipulated are sufficient, under 
the principles announced State Foster, Wyo. 199, 926, 
226, Am. St. Rep. 47, and Lusk Development Im- 
provement Co. Giinther, supra, prove that the trust fund has 
come into the possession the receiver, and would follow that 
plaintiff’s claim should have preference over the claims general 

are not asked overrule the foregoing cases, and the prin- 
ciples which they announce must considered settled this 
jurisdiction. contended, however, that those are not 
applicable case where the collection made check the 
bank. 

further conceded, understand, both counsel for the 
receiver and some the authorities which relies, that, the 
state treasurer had demanded the cash for his check and receiving 
the cash had immediately returned the bank payment the 
warrant, the bank then, under the above cited cases, would have held 
the money trust fund, which, being traced into the hands the 
receiver, could recovered preferred claim. the money 
meet the state treasurer’s check was the vaults the bank when 
the check was presented, must assume that the state treasurer 
might have taken the money out and paid the warrant The 
bank was authorized the warrant money only, and the 
transactions July 1924, were legal effect collection the 
money. Wagner Spaeth (Wyo.) 254 123; American National 
Bank Miller, 229 517, Ct. 883, Ed. 1310. 

While the defendant bank held the warrant there can doubt 
that the relation between the bank and the plaintiff was that agent 
and That relation under the law this jurisdiction, would 
continue after the collection was made, and the collected moneys were 
just much the property the principal the warrant itself was. 
hold that this rule fails application here because the state treasurer 
did not through the formality having the money passed over 
the counter him and then passing back. 

There are many holding that the relation principal and 
agent existing between the owner and the collecting bank changed 
that debtor and when the money collected. most 
these eases the note was sent for ‘‘collection and with 
the understanding that the proceeds were retained and used 
for time the collecting bank. Such are not opposed the 
views this heretofore expressed. 

There are other holding the general proposition that the 
bank, upon receipt the money due its principal, becomes debtor 
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instead fiduciary. From the fact that the collection sent 
bank presumed inferred that the owner has consented that 
the bank may use the money. For discussion and citation cases 
supporting this view, see Scott’s Cases Trusts (1919) note pp. 
eq.; Columbia Law Rev. 507, 514; note, Am. St. Rep. 786; 
Hecker-Jones-Jewell Mill. Co. Cosmopolitan Trust Co., 242 Mass. 
181, 136 333, 1148. The reasoning seems that 
the owner who sends collection bank must know that will 
not receive the money collected; impliedly consents the 
mingling the collected moneys with the bank’s moneys; when they 
are mingled, his fund, the money, trust res, lost, and, 
general This seems the only line reasoning 
that would justify rule opposed Foster supra. 
jurisdictions where held generally that collecting bank becomes 
mere debtor for the moneys would seem immaterial 
whether the collection was made payment the actual money 
check the collecting bank. When, Hecker-Jones-Jewell 
Mill. Co. Cosmopolitan Trust Co., supra, and Union National Bank 
Citizens’ Bank, 153 Ind. 44, 97, point made the 
fact that the collecting bank did not receive the proceeds actual 
cannot believe that the courts rendering the 
tended understood holding that the manner making the 
collection was material circumstance. Sayles Cox, Tenn. 
579, 626, 715, Am. St. Rep. 940, North 
Carolina Corporation Commission Farmers’ Bank, 
697, 308, and United States Nat. Bank Glanton, 
146 Ga. 786, 625, 1917F, 600, was held that the 
bank became debtor for the money collected; but each 
case was made clear that the decision was not all based the 
fact that the money was paid check the collecting bank. 

from other jurisdictions where, this state, held 
that the relation principal and agent not changed that 
debtor and creditor the collection the money, also held 
immaterial whether the money received cash check 
the case bar. State Nat. Bank First Nat. Bank, 124 Ark. 
531, 187 673; Hawaiian Pineapple Co. Browne, Mont. 
140, 220 1114; Messenger Bank, 193 Iowa, 608, 187 545; 
Federal Reserve Bank Peters, 139 Va. 45, 123 379, 
742; People Bank, 32; Co. Mather, 118 
App. 491; Bank Poplar Bluff Millspaugh (Mo. App.) 275 
579, affirmed Supreme Court, 313 412, 281 
754. 

the same effect Goodyear Tire Rubber Co. Hanover 
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State Bank, 109 Kan. 772, 204 992, 677. may 

that the authority this case some matters has become doubtful 
what said Chetopa State Bank Farmers’ Merchants’ 
State Bank, 114 Kan. 463, 218 1000, but does not appear that 
the earlier case questioned the point now before us. 

now come the Federal cases chiefly relied defendants. 
shall not list all the cited cases, but those only that seem 
particularly point. Other earlier cases will found the 
opinions the listed. Larabee Flour Mills Bank (C. A.) 
(2d) 330; Drainage Dist. Bank (D. 
(2d) 648; American Can Co. Williams (C. C.) 176 817, 
appeal (C. A.) 178 420; Beard Independent School Dist. (C. 
A.) 375. These cases seem hold assume that the re- 
lation principal and agent between the parties continues after the 
receipt the agent the proceeds the collection received 
eash, but hold that the relation becomes that debtor and 
the bank receives payment check itself. are not cited 
any decision the United States Supreme Court approving the 
reasons for such distinetion, and from the dissenting opinion 
Larabee Flour Mills Bank, supra, appears that those reasons are 
not always accepted without question the other federal courts. 
The usual argument support the rule these cases that the 
payment check the collecting bank does not increase the assets 
the bank, but mere matter bookkeeping, mere shifting 
liability. 

When the state treasurer paid the warrant the defendant bank 
giving his check, think the relation between the plaintiff and 
the bank continued the same would have been the state 
treasurer had gone through the formality paying the warrant 
cath after drawing out the money for the check. the 
money meet the had not then been the bank, the 
transaction had been one which the money one depositor was 
placed the another depositor, then truly might 
that there had been simply shifting liability. But here money 
owing the bank depositor was appropriated the payment 
obligation held the bank agent for collection and remittance. 
Wagner Spaeth (Wyo.) 254 123. Before the transaction, the 
bank held the money with the right use and with the duty 
pay the depositor demand; after the transaction, the bank 
held the proceeds the collection agent, with the sole duty 
remit the While cannot said that the actual 
money the bank has been the transaction, there 
difference the which the money held, and when money 
the retained the agent and passes with the agent’s 
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moneys into the hands the agent’s receiver, may then said 
that the assets the hands the receiver, which the general 
are entitled, have been 

If, this case, following our previous decisions, are right 
holding that the relation principal and agent continued after the 
collection the warrant, there would our opinion good 
reason for following rule that would lead different result be- 
cause the manner which the warrant was paid. 

The judgment the will affirmed. 

Affirmed. 


TAKING CERTIFICATE DEPOSIT PAY- 
MENT CHECK 


Cavanaugh Praska, Supreme Court Iowa, 216 Rep. 


Where the holder check presents the drawee bank 
and, instead getting for it, takes the bank’s certificate 
deposit, the drawer the check will discharged from all lia- 
bility the the subsequent failure the bank prior 
the collection the certificate. 

this the plaintiff sold tract land the defendant, 
receiving payment the defendant’s check for $2,195 the 
Elma State Savings Bank. The plaintiff delivered the check 
the bank and received exchange for two certificates de- 
posit. Before the certificates deposit were the bank 
failed. was held that the plaintiff’s act taking the 
exchange for the check amounted final payment 
the check and that the defendant discharged from all 
liability. 


Action recover part real estate price establish 
vendor’s lien therefor. Because the district court denied 
lief, this appeal was taken. Affirmed. 

Spaulding, Elma, and Condon Clary, New Hamp- 
ton, for appellant. 

Joseph Griffin, Cresco, for appellee. 


KINDIG, (plaintiff) sold appellee (defendant) 
acres land, received part the consideration, and February 27, 
1926, both parties met the Elma State Savings Bank make final 
settlement. The balance due was $2,195. Accordingly, appellee drew 
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his personal check said bank for the amount and delivered the 
same appellant. There were sufficient moneys deposit the 
the drawer meet the payment the instrument. With- 
out objection, the written order was appellant, who im- 
mediately indorsed the same and offered the payee bank ex- 
change for checks demand deposit. Said 
payee, without hesitation, honored the check, marked ‘‘Paid,’’ and 
made proper notation upon its records. compliance with appel- 
lant’s request the premises, the bank issued two certificates one 
appellant for $792, and the other Emil Marion for $1,403. Both 
were received and accepted the respective payees. Afterward the 
check was returned appellee. the Tuesday, 
the bank closed its doors, and finally receiver was appointed there- 
for, because insolvency. 

contended appellant that the receipt the check and the 
subsequent acceptance said certificates were conditional upon said 
instruments being paid, and consequently, view the fact that 
funds were ultimately obtainable, the obligation still active against 
and can This record, however, will 
not sustain the position. Dillie White, 132 Iowa, 342, 109 
909, (N. 510, not point. That case involved 
indebtedness the bank alone; there was change this respect, 
and moreover, the concern was time able transfer the neces- 
sary funds. Also, the undertaking the one party was make the 
other loan while the paper said depository was merely 
employed vehicle therefor. 

Here there was contract, express implied, whereby appellee 
was bound transfer moneys from the Elma State Savings Bank 
any other place. Likewise, appellee did not assume the burden 
passing any part the amount any person except appellant. 
Manifestly, the transaction, involving the surrender the check 
exchange for said certificates, concerned and included one except 
the bank, appellant, and said Marion. Appellee was not consulted 
about this, nor did consent thereto. 

the time dealing, which was about noon, cash the bank 
totaled approximately $3,500. Had money been demanded the 
check, would have been Evidence the 
the close the day does not overcome the actual facts regarding the 
amounts hand during the previous business hours. Withdrawals 
took place the afternoon. matter fact, the banking estab- 
lishment did not discontinue operations until the third day thereafter. 
Meanwhile, was open for the customary activities, but the certifi- 
were not presented for payment. They did not reappear until 
after said business finally ceased. Under these the 
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acceptance appellee’s check was not conditional. The said negoti- 
able paper was honored and the drawer thereof discharged. See 
Tuttle Chapman, Iowa, 437. 
Wherefore the judgment the district court 
Affirmed. 


CHECKS DRAWN AGAINST DEPOSIT DE- 
POSITOR’S WIFE 


Miller Farmers’ Bank Trust Co. Fort Collins, Supreme Court 
Nevada, 260 Pac. Rep. 112 


Where bank paid checks drawn against deposit the de- 
positor’s wife the transaction his business, was held that 
the bank was not responsible the husband even though the 
checks were drawn without authority, where appeared that the 
wife had also made deposits the husband’s the 
transaction his business that the husband actually suffered 
loss result the transactions. 


Action Frank Miller against the Farmers’ Bank Trust 
Co. Fort Collins, corporation. Judgment for defendant, and 
plaintiff brings error. Affirmed. 

Thomas Gibson, Denver, for plaintiff error. 

Paul Lee and Geo. Shaw, both Fort Collins, and Walter 
Bliss, Greeley, for defendant error. 


ADAMS, J.—The names the parties appear the same order 
the trial. shall refer Miller plaintiff and the bank 
defendant, there aligned. 

The complaint contained three counts: First, 
claimed plaintiff open checking account defendant bank; 
second, for that claimed his savings deposits; and, 
third, for alleged conversion promissory note. the close 
the evidence, the court granted defendant’s motion for directed 
verdict, and plaintiff brings the case here for review. 

The disputed amounts the first two causes are within 
the period May 17, 1924, and September 25, 1924. Plaintiff, cus- 
tomer the bank, operated garage business Fort Collins under 
the name ‘‘Northern and various times sold auto- 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 1013. 
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mobiles different makes, either agent, salesman com- 
mission. was frequently away from the city, and left the business 
with his wife. She not only signed checks, but also made deposits 
credit the bank. Some the money deposited came 
from the garage and automobile business. Other items deposit, 
whether plaintiff’s his wife’s, were connected with checks that are 
now sought repudiated plaintiff, as, for when 
was bought and sold, claims the proceeds deposited 
therefor, but disclaims responsibility for the check given 
payment the wholesale price the same 

Plaintiff’s general bank account, declared upon the first count, 
was kept under the name Northern The 
and sued for this count was $42,592.60. The savings 
claimed the second count, was plaintiff’s own name, 
claimed thereon was $1,039.58; the two making total 
$43,632.18. For all purposes here, shall treat the first two causes 
one, and speak later the third cause, relating the note alleged 
have been converted. the trial, plaintiff admitted that $31,- 
858.97 had been applied the payment his legitimate bills, but 
later corrected his testimony and reduced his admission $29,746.97. 
has now modified his original demand the first cause 
alleged balance thereon $12,654.63. The court allowed him nothing 
any his claims. Disputed checks one Abbott were 
involved, but plaintiff having conceded that all the Abbott checks 
and some his wife’s checks were applied the payment plain- 
tiff’s legitimate bills, therefore limit our about the 
those issued the wife. The wife signed some these 
checks her own name, some the name her husband, the plain- 
tiff, and some the name the garage; but they were all charged 
Defendant claims that plaintiff’s general check- 
ing account became overdrawn, that the savings account was applied 
the bank such overdraft, and that nothing was left 
eredit either account. 

The bank claimed that they were led the husband and wife 
believe that they were business partners, and that the wife might sign 
checks for the husband, but they both denied and their 
testimony the trial attempted repudiation the wife’s au- 
thority sign checks any amount, for any purpose, for the 
Northern Garage, her husband’s account. Plaintiff left 
signature card the bank, with his name it, and without his 
wife’s, but relying representations alleged have been made 
the husband and wife, the bank honored her signature. Each month 
the bank sent statements showing amounts deposits, checks, and 
balanees, which all the disputed items. Plaintiff himself 
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offered some these statements evidence, but claimed not have 
received them promptly. However, said that was home 
least once week, and further said: 


did the stubs the checks, and saw that the busi- 
ness was running along should. just take the stubs 
check book see what has been checked out, and have the 
deposits; keep track that 


said also, another trial, that relied the bookkeeper 
and the check book. The bookkeeper filled out the stubs the checks, 
inspected plaintiff. 

Plaintiff also testified 


the testimony your wife would disclose the fact that 
the $1,263 check, payable Protective Corporation, dated 
August 1924, was written payment for the Dort car which was 
later sold Mr. Shinn, would still your position that you would 
want recover that $1,263 and also the amount the Shinn note? 
sir; would be. 

That would still your position? Yes, sir. 

That say, that although you had nothing with 
the Dort car, and wanted charge the bank with the money that 
went out your account pay for it, yet the same time, you 
claim title the note that was given the buyer the same car? 

Now that your same position with respect these other 
transactions? <A. is. 

You objected the item $1,800 covered the check 
Don Hogan, May 16, 1924, did you not? do. 

May 24, 1924, there passed the your account 
the sum $2,000. What was that $2,000 for? For the payment 
that ear. 

the face that, shows you made profit $200? 
don’t know made profit $200 after all the expenses 
were taken into consideration. 

Whether you made profit not, you want hold 
the $2,000 that passed your and you want repudiate the 
charge the $1,800 against your account, you? That check 
$2,000 didn’t through the proper course the bank, 
business. 

That your position now, with respect all these items, 


Other testimony the plaintiff disputed items like 
import. 

Defendant pleaded and offered proof ostensible authority, 
ratification, and the application the money the legitimate pur- 
poses plaintiff’s business. 

The court granted defendant’s motion for directed verdict upon 
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the ground that verdict was returned for plaintiff, under the evi- 
dence and law the case, such verdict could not stand. The gist 
the court’s reason appears have been, pointed out counsel 
for defendant, that plaintiff did not prove his that inde- 
pendently all other considerations, and even the wife did not 
have the authority claimed for her, and she used plaintiff’s bank 
account for her private affairs, mixing her own business transactions 
plaintiff’s bank nevertheless doing she also deposited 
her own money with that plaintiff, and added his holdings, with 
the net result that plaintiff was benefited financially and lost nothing, 
hence has claim for damages. 

view the law, under the facts disclosed, the trial court was 
right. would superfluous all the points suggested. 
are content base our decision the following: 

technicalities, rightly understood, are promote, and 
not subvert, justice. remark upon the following from section 
the 1921 Code: 


court shall every stage action disregard any error 
defect the pleadings proceedings which shall not affect the 
substantial rights the parties, and judgment shall reversed 


This would the way get the merits case, even the 
Code had not spoken. Concretely applied, arguments, however subtle, 
that attempt convince that plaintiff should awarded the full 
amount the retail price automobile without cost him, and 
that the wholesale price must borne the defendant bank, which 
had interest the car, are contrary common honesty. Plaintiff 
stated this theory without hesitation abashment, open court, 
the automobiles items, quoted our statement 
facts, but suit predicated upon theory that common 
honesty has standing court. 

Plaintiff cannot accept the benefits and reject the detriments 
his wife’s alleged unlawful acts. This principle too well known, and 
authorities too numerous, require citations. cannot ‘‘approbate 
and the same breath. 

Even conceded that the wife’s acts were unauthorized 
plaintiff, nevertheless since suffered loss, the arithmetical 
result that has claim for damages. 

Where the evidence such that verdict for the plaintiff 
ought set aside, the court should direct verdict for the de- 
fendant. Weston Livezey, Colo. 142, 100 404. 

the third cause, related paper owned Mrs. Miller, which 
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had been pledged and delivered her the bank the pay- 
ment another note. Plaintiff claims that his wife orally assigned 
the first note him, but even so, its prior pledge the bank gave 
the pledgee the better right. Counsel for plaintiff omitted abstracting 
that part the complaint which relates the third cause. had 
that plaintiff’s counsel took them seriously after the was in. 
makes argument favor the third action. 

Many the pertinent facts the case were from plaintiff 
and his wife only upon painstaking defendant’s 
counsel, and the trial was prolonged plaintiff’s unwarranted theory 
his rights, well his enormous and unfounded claims 
his sworn complaint. first demanded amount closely ap- 
proaching the sum all deposits his during the time 
question, without allowance for legitimate items the other side 
the ledger. When confronted with the evidence, withdrew nearly 
three-fourths such claims, but his complaint against the bank 
wholly lacking merit, under the evidence disclosed, and for the rea- 
sons above stated. 

approve the action the trial court granting defend- 
ant’s motion for verdict. 

Judgment affirmed. 


CORPORATE BOND NOT PROPER INVESTMENT 
FOR BANK 


Security State Bank State Bank Commissioner, Supreme 
Court Kansas, 260 Pac. Rep. 639 


instrument, which designated gold note, but which 
legal effect bond, not legal investment for state banks 
Kansas. 


Suit the Security State Bank against Roy Bone, State Bank 
Commissioner, for injunction. From judgment for defendant, 
plaintiff appeals. Affirmed. 

Justin Bowersock, Robert Fizzell, and John Rhodes, all 
Kansas City, Mo., and Robert Stone, George Robert 
Webb, and Beryl Johnson, all Topeka, for appellant. 


For similar decisions see Banking Law Journal Digest (Third 
Edition) 576. 


THE BANKING LAW JOURNAL 133 


William Smith, Atty. Gen., and John Egan, Asst. Atty. 
Gen., for appellee. 

MARSHALL, August, 1926, the plaintiff sued enjoin 
the defendant from order made him against the 
plaintiff. April 1927, judgment was rendered favor the 
defendant, and the plaintiff appeals. 

The plaintiff instrument writing, the material 
parts which are follows: 


KD—79. $5,000. 
States America. 
Motors Corporation Gold Note. 

Motors Acceptance Corporation, corporation the 
state New York, for value received, hereby promises pay the 
bearer December 1926, the sum $5,000 gold coin the 
United States America the present standard weight and fine- 
ness, the office Fidelity National Bank Trust Company 
Kansas City. 

General Motors Corporation hereby covenants 
that will not any time subsequent April 1926, pledge 
otherwise subject lien any its property assets without 
thereby expressly securing the due and punctual payment this note, 
equally and ratably with any and all obligations and indebtedness 
such pledge other lien; provided, however, that there 
shall and excluded from the restriction the foregoing 
provisions any financing the General Motors Corpora- 
tion the export marketing goods foreign countries (other 
than the Dominion Canada), connection with which the Gen- 
eral Motors Acceptance Corporation reserves the right, accordance 
with and established banking practice, deposit other- 
wise lien receivables for the basis for 
rowing arrangements. This note shall not become obligatory for 
any purpose until the certificate authentication herein shall have 
been signed by, behalf of, the comptroller the 


Shortly thereafter the defendant wrote the plaintiff bank 
follows: 


Kansas, Banking Department. 
Kan., August 14, 1926. 

Burks, President, State Bank, Wellington, 
Kan.—Dear Mr. Burks: Your letter August 10, 1926, has been re- 
ceived, and note that you have discounted note General Motors 
Corporation. 

Attorney General has held that these are not legal invest- 
ments for state banks, and you are directed remove the same 
from the assets your bank within days. 

truly yours, 
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The question presented is, Was the obligation one that the plain- 
tiff could legally purchase under the laws this state? The perti- 
nent statute section chapter the Laws 1925, which 
reads: 


That section 9—101 the Revised Statutes 1923 
amended read follows: 9—101. Any five more 
persons may organize themselves into banking corporation, and shall 
permitted carry the business receiving money deposit 
and allow interest thereon, giving the person depositing credit 
therefor; and buying and selling exchange, gold, silver, foreign 
bullion, money, bonds the United States, bonds 
the state Kansas, bonds land banks organized under the federal 
farm loan act and authorized make loans secured first mort- 
gages Kansas farm lands, bonds and warrants cities, counties 
and school districts the state Kansas, and state, county, city, 
township and school bonds issued other states the United States 
than Kansas, loaning money real estate, chattel and personal 
security rate interest not exceed the legal rate allowed 
law; negotiable notes and notes not negotiable, 
and own suitable building, furniture and fixtures for the trans- 
action its business the value not exceed one-half the 
and surplus such banks: Provided, That nothing this section 
shall prohibit such bank from holding and disposing such real estate 
may acquire through the collection debts due it.’’ 


That law was amended section chapter the Laws 
1927 provide that banks may buy and sell bonds 
private corporations which have been engaged business not less 
than ten years and which bonds are secured property worth more 
than twice the amount such bonds, conditioned that such bonds 
shall have the approval the state banking board for 
That amendment took effect June 1927. 
After judgment was rendered this action, closely similar 
question was presented this court First State Bank Bone, 
122 Kan. 493, 252 250, where this court said: 


banks have authority, under the statute (Laws 
85), buy and sell nor invest their assets bonds kind 
not named the 


The opinion that case was filed January 1927. The amend- 
ment 1927 followed that decision. that case was held that 
written obligation, similar the one here presented, not the same 
legal effect, was declared bond, within the meaning 
the statute quoted. The question was there discussed length and 
what was there said might here repeated and would entirely 
pertinent. not repeated because unnecessary so. 
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The statute does not define either bonds promissory notes. 
ference. However, the was made, and the courts must 
recognize it. was recognized First State Bank Bone, 122 
Kan. 493, 252 250. The Legislature, using the term 
probably had mind simple written promise one person 
pay another, his order, bearer, certain sum money 
definite time, and intended that banks should not purchase any 
written obligation for the payment money other than those men- 
tioned the statute. This conclusion supported the amend- 
ment made this law 1927, where banks are authorized under 
certain conditions buy and sell secured bonds private corpora- 
tions. 

The instrument question has much indicate that 
promissory note, but has more indicate that bond, within 
the meaning the statute under consideration. The instrument 
closely parallel the one under consideration First State Bank 
Bone, supra, that must said that the present 
trolled the former decision this court. 

The instrument here controversy not note; bond, 
within the meaning the statute. 

The judgment affirmed. 


HOLDER TAKING NOTES PAYMENT 
LOAN HELD HAVE PAID 
CONSIDERATION 


Tiscornia Bard, Supreme Court Michigan, 215 Rep. 243 


The plaintiff purchased two notes executed the defendant 
which were payable the defendant and indorsed him blank 
and delivered Corrigan Co. action the notes the 
defendant contended that the plaintiff paid consideration for 
the notes because the plaintiff loaned Corrigan Co. $15,000 
repaid cash notes and the plaintiff knew nothing the 
defendant’s notes when the loan was made. appeared that 
Corrigan Co. delivered the plaintiff payment the loan 
several notes, the defendant’s notes, and that the 
transaction took place before the notes were due. was held 
that was consequence that the plaintiff did not know 
the defendant’s notes when made the loan Corrigan Co., 
and that had paid value for the notes. The defendant also 


similar decisions see Banking Law Journal Digest (Third 
Edition) 283. 
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contended that the notes were used only collateral se- 
curity, this fact was held immaterial the 
had knowledge thereof and the defendant admitted let- 
ters written him that the notes were discounted 
Corrigan Co. 


Action James Tiscornia against Charles Bard. Judg- 
ment for defendant, and plaintiff brings error. Reversed and ren- 
dered. 

Gore Harvey, Benton Harbor, for appellant. 

Marvin Schaberg, Kalamazoo, for appellee. 


SHARPE, suit was brought recover two promis- 
sory notes, one for $1,200, and the other for $1,500. The notes were 
made payable defendant himself, and indorsed 
blank, and delivered Corrigan Co. Corrigan Co. 
them the Hudsonville State Bank, and plaintiff purchased them 
from the bank. 

Plaintiff made proof his purchase the notes before maturity, 
that paid value for them, and that they had not been paid, and 
then rested his 

The defendant set many defenses: (a) That plaintiff purchased 
the notes after they had matured; (b) that plaintiff was not bona 
fide holder due course; that there was consideration paid 
for the notes; (d) that the notes were obtained misrepresentation 
and fraud, and that such facts were known plaintiff; (e) that 
plaintiff received the notes after maturity; (f) that plaintiff knew 
there was good and sufficient defense the notes; and (g) that 
the defendant was accommodation maker 

Defendant endeavored, upon the trial, support some, all, 
his defenses his own testimony, and protracted cross-examina- 
tion plaintiff, Mr. Winslow, the financial agent plaintiff, and 
Mr. the Hudsonville State Bank. 

the conelusion the proofs both plaintiff and defendant re- 
quested directed verdict, but these requests were refused, and the 
bona fides plaintiff was submitted the jury. They returned 
verdict for defendant. 

Defendant gave notice defenses enough defeat the notes, but 
the did not prove them, nor prove facts from 
which inferences might drawn, supporting his defenses. 
have carefully read the record and briefs, and are unable find 
any evidence which should have gone the jury the question 
plaintiff’s bona fides. not our purpose discuss defendant’s 
several claims detail, but content ourselves with reference 
two them which are typical the remaining ones. 
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Counsel argues that there was consideration paid for the notes 
because plaintiff loaned Corrigan Co. $15,000, repaid 
notes, and that plaintiff knew nothing these notes when the 
money was loaned. The proof shows that Corrigan Co. elected 
pay plaintiff notes and delivered him several notes, including 
defendant’s notes; that this transaction took place before the notes 
were due, and full value was paid for them. Under these 
stances would consequence that plaintiff did not know 
defendant’s notes when turned over the money Corrigan Co., 
actually took them over part payment the loan before they 
were due. 

Again counsel claims that the notes were used only 
lateral security. This might important knowledge that fact 
had been brought home plaintiff, but was not, and, moreover, 
defendant admitted two letters written him that the ‘‘notes 
were discounted Corrigan Co.’’ Counsel and his client. 
not agree upon that point. 

Counsel’s argument the testimony full conjecture, sur- 
mises, and untenable assertion. requires something more than this 
defeat the bona fides plaintiff suit recover pro- 
note. 

think the trial court should have directed verdict for the 
plaintiff requested. The judgment will reversed and one en- 
tered the trial court for plaintiff for the amount the notes. 
Plaintiff will recover his costs both courts. 


PERSON FAILING HAVE STOCK TRANSFER 
RECORDED LIABLE STOCKHOLDER 


Candler Mobley, Superintendent Banks, Court Appeals 
Georgia, 139 Rep. 732 


The owner shares stock Georgia bank sold the 
stock 1921 but failed have the transferred the 
books the bank give the bank written notice the 
transfer, provided the Georgia Banking Act. 
still stood his name when the bank failed 1926. was 
held that was liable stgckholder pay assessment 
levied the superintendent banks. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 1192. 
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Execution Mobley, Superintendent Banks, against 
Asa Candler, which defendant filed affidavit illegality. 
Judgment for plaintiff, and defendant brings error. Affirmed. 

The plaintiff error owned shares the stock the 
Farmers’ Traders’ Bank. 1921 sold this stock, but 
still stood his name when the bank failed 1926. The super- 
intendent banks gave notice the stockholders the bank 
assessment which had been levied ‘‘at the rate 100 per 
Acts 1919, 189, art. 18, §1; Park’s Code, 1922 
vol. 2279 (a). The plaintiff error refused 
assessment, and execution against him was issued October 14, 
1926. affidavit illegality was interposed, and the issue thus 
raised was agreement submitted Judge John Humphries, 
one the judges the Atlanta under the following 
agreed statement facts: 


the purpose the trial the issue made this 
the following facts are stipulated, and agreed that the case 
shall submitted judge the superior court for decision 
the law and facts, without the intervention jury. Asa 
Candler, purchased the 30th October, 1900, shares 
stock the Farmers’ Traders’ Bank, and 
sued These original certificates were still outstanding 
his name the books said bank when failed the 12th 
day July, 1926, never having been transferred 
said bank. The assessment 100 per cent. .by the superin- 
tendent banks, amounting $2,000 the shares stock, 
has been regularly made the superintendent banks. Said 
Asa Candler did, the year 1921, sell said shares 
stock indorsed Paul Baker, who was that time 
the vice president the Farmers’ Traders’ Bank, said trade 
being made through Wisdom, stockbroker; the said 
banker paid Candler, through said Wisdom, $2,000, being the par 
value said stock that time. Said Baker the time 
the failure the bank had, however, not had said stock trans- 
ferred the books the bank. Said Candler did not any 
time address the Farmers’ Traders’ Bank any formal writ- 
ten notice that had sold the 


After hearing argument, the court entered judgment against 
the affidavit illegality, and directed that the levy proceed. The 
defendant then filed bill exceptions. 

Candler, Thomson Hitsch, Atlanta, for plaintiff error. 

Gainesville for defendant error. 


BLOODWORTH, (after stating the facts 
the agreed statement facts, the issue raised this case 
settled sections and article the Banking Act 
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1919 (Ga. Laws 1919, 190; Park’s Code, 1922 Supp., 
which are follows: 
Whenever stockholder any bank individually 
liable under the charter, and shall transfer his stock, and have 
such transfer entered upon the books the bank give the 
bank written notice thereof, shall exempt from 
bility such transfer, unless such bank shall fail within six (6) 
months from the date the entry such transfer, from the 
delivery such notice the bank. 

The stockholder whose name the stock 
stands upon the books such bank the date its failure, 
shall primarily liable respond upon such individual liability 
but upon proof made that any stockholder the date the 
failure insolvent, recourse may had against the ‘person from 
whom such insolvent stockholder received his stoek, within 


period six (6) months prior the date the failure 
such 


The following portion the brief the defendant error 
thoroughly accord with the views this court that 
adopted part this opinion: 


[section just quoted] was intended super- 
sede, far banks are concerned, the first section the 
1894 2247 the Code). The other sections the Act 
1894 were, with some minor changes, re-enacted the Bank- 
ing Act. Section 2248 the Code appears section ar- 
ticle (section Park’s Code, 1922 Supp.), 2249 
section article (section 2279[g], Park’s Code, 1922 
Supp.), and section 2250 section article (section 
Park’s Code, 1922 Supp). Plaintiff argues that these 
sections cannot apply because the Farmers’ Traders’ Bank was 
before the passage the Banking Act. argued 
that apply these sections would change the substantive law 
the liability and impair the obligation the contract. 
This argument has been completely answered the Supreme 
Court. Referring the several acts which required that notice 
should given upon the transfer stock order 
the transferor liability, was held: ‘The 
act 1838 (Code 1882, 1496) did not have the effect 
liability the amount the stock owned, but merely 
provided method which stockholder who 
his stock might relieve himself existing individual liability 
imposed the charter the corporation. ‘Neither was such 
liability imposed the Act 1892 (Acts 1892, 55), nor 
the Acts 1894 (Civil Code, 1888). These acts 
vided different manner discharge from liability 
the Act 1838.’ Wheatley Glover, 125 Ga. 
710 and 2), 626. this case was also held, re- 
ferring that section the Act 1894 which made the indi- 
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vidual liability asset the corporation subject enforced 
the assignee receiver, that: ‘The act referred the pre- 
note remedial its nature, does not affect any vested 
right the creditor, and applicable where the lia- 
bility arose prior the enactment the statute.’ Wheatley 
Glover, 125 Ga. 711 (14), 626. See, also, Moore 
Ripley, 106 Ga. 556, 647; Lamar Taylor, 141 Ga. 227, 
234, 1085. was well said the Supreme Court 
Kansas holding act which required notice transfer 
given particular manner: ‘The enactment merely imposed 
additional duty see that similar notation was made 
public record. The change imposed restraint upon 
fer the stock, but related only the means which should 
accomplished and the manner which might evidenced. 
essentially matter method procedure, rather than 
ultimate substantial rights.’ Henley Myers, Kan. 723, 
168, 173, (N. 779. ‘Whether the state may im- 
pose added duties individuals with 
their contracts depends the nature such requirements. the 
additional conditions dyties imposed amount change the 
obligations, the substantial rights party, the statute void; 
but obligation cannot said impaired statute which 
merely imposes additional duty the owner order that 
may preserve it. statute, therefore, which requires that within 
reasonable time after its passage existing contracts shall filed 
recorded otherwise notified the public order preserve all 
the rights the parties not nor statute void 
which, while reducing the time allowed, still allows reasonable time 
within which give notice condition precedent the en- 
Park’s Code, 1922 Supp.) did not 
change any way Mr. Candler’s liability stockholder. did 
not impose any restriction restraint his right sell and transfer 
his stock. Under the Act 1894 (section 2248 the Code), unless 
the transfer was entered the books the corporation, was 
primarily liable respond upon the failure the bank. Section 
provided method which could relieve himself this liability. 
The section was his interest and was sense limitation upon 
his rights. argued that the section must given prospective 
rather than retrospective operation. That the banking act was in- 
tended apply banks existence the time its passage 
manifest. The slightest consideration its provisions shows this 
the case. created the department banking charged with the 
duty enforcing all laws then well all laws which 
should thereafter passed. placed all banks under 
vision this department. the time went into could 
operate only pre-existing banks. There more reason why sec- 
tion article (section Park’s Code, 1922 Supp.) should 
held apply only banks created under the passage the act, 
than that any the other numerous provisions should held 
apply. this section applies this transfer, that Mr. 
Candler liable, for did not have the transfer entered the 
books the bank, nor did give the bank written notice the 
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transfer. The stock stood his name the books the bank the 
date the failure, and under section 2248, well under section 
article (section 2279[d], Park’s Code, 1922 Supp.) the 
Banking Act, primarily liable.’’ 


See Harris Taylor, 148 Ga. 664 (6), 669 (6), 86; 
Freeman Jackson, 146 Ga. 55, 467; Welles Larrabee 
(C. C.) 866, 868; Hubbell Houghton (C. C.) 547, 548; 
Johnston Laflin, 103 800, Ed. 532; Mitchie, Banks 
and Banking, pp. 110, 170; ‘‘Corporations,’’ 390, 403. 

Judgment affirmed. 


BANK FORWARDING DRAFT 
FERRED CREDITOR INSOLVENT 


Andrew, State Superintendent Banking State Bank Dexter 
(Valley Nat. Bank Claimant and Intervener), Supreme Court 
Iowa, 215, Rep. 742 


The Valley National Bank forwarded the State Bank 
Dexter draft drawn Hammond, together with bill 
lading for feed, and memorandum instruc- 
tions, which directed the Dexter bank deliver the bill lading 
only payment the sight draft. payment the draft, 
Hammond delivered the Dexter bank check drawn that 
bank, and the bank marked the draft paid and delivered it, with 
the bill lading, Hammond. that time and all times 
thereafter the Dexter bank had funds more than sufficient 
pay the check. Without marking the check charging 
the drawer’s account, the Dexter bank retained until that 
bank was closed and passed into the hands receiver. When 
the receiver took charge there was hand eash excess the 
amount the check. this action brought the Valley Na- 
tional Bank against the receiver the Dexter bank have its 
claim for the proceeds the draft allowed preferred claim 
was held that the Valley National Bank was entitled prefer- 
ence. 


Action the Valley National Bank, intervener, against the 
receiver the State Bank Dexter, obtain preference for the 
proceeds sight draft collected said State Bank, agent 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 271. 
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the said claimant. From judgment denying the relief and al- 
lowing the claim only that general the Intervener 
appeals. Reversed and remanded. 

Lehmann, Seevers Hurlburt, Des Moines, for appellant, in- 
tervener. 

John Fletcher, Atty. Gen., Earl Wisdom, Asst. Atty. Gen., and 
Allen Dexter, for appellee. 


KINDIG, J.—This action equity, and the facts are stipu- 
lated be: 

That the 24th day January, 1924, the Valley National Bank, 
appellant, forwarded the State Bank Dexter bill lading 
for carload feed, shipped ‘by rail Hammond that 
town. Accompanying and attached said bill was sight draft 
for $828, drawn said Hammond. With these documents was 
memorandum instructions, which directed the Dexter bank 
deliver said bill lading only upon payment said sight draft. 
Accordingly, the 26th day January, the said sight draft 
was presented, and, honoring the same, Hammond delivered the 
Dexter bank payment check drawn thereon for the correct. 
amount. this time (and during all the period material this 
controversy) there was deposit said drawee bank, according 
the books thereof, more than sufficient funds for said check. 
Upon receipt the check, said Dexter bank marked the sight draft 
and delivered it, with bill lading, Hammond, who, 
virtue thereof, obtained possession the shipment above named. 
Without marking the check canceled charging the books 
the account the drawer, the bank retained the same until 
institution was closed the state superintendent banking, 
February 28th, appointment court, became receiver there- 
for. When such officer took charge said banking concern, there 
was hand therein cash funds excess the amount the check. 
and such quantity the assumption the parties. 
was all times the bank from the moment the execution and 
delivery said check and until the date last named. 

Concession made appellee that said Dexter bank was the 
agent appellant for the collection said sight draft. 

Because the district error refusing allow prefer- 
enee under the facts and cireumstances above related, this appeal 
was taken. 

Practically, the question for determination here application 
the principle announced this court the case Messenger 
Carroll Trust Savings Bank, 193 Iowa, 608, 187 545. the 
rule that decision controlling, appellant entitled prefer- 
ence. the Messenger Case said: 
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deem clear that the net result the transaction pay- 
ment the Swaney Company (the drawer the check), and the 
receipt thereof the collecting bank was the same though the 
Swaney Company had drawn the into its own hands 
means check, and had thereupon delivered the same the collect- 
ing bank payment the sight 


the facts that said check was not charged upon 
the books, the proceeds thereof unremitted, furnish distinction 
between this and the Messenger Case? think not. 

Acceptance the sight draft for collection under said agreement 
constituted the Dexter bank agent for that purpose. The princi- 
pal said agency was appellant, who sent the draft. Messenger 
Carroll Trust Savings Bank, supra; Leach Battle Creek Savings 
Bank, 202 Iowa, 875, 211 527. Receipt said check, and the 
proceeds represents, did not constitute the agent debtor its 
principal (Messenger wv. Carroll Trust Savings Bank and Leach 
Battle Creek Savings Bank, supra); but rather, said funds re- 
mained said agent’s possession the property and trust 
for the principal (Messenger Carroll Trust Savings Bank, su- 
pra). See, also, Spokane Eastern Trust Co. United States Steel 
Products Co. (C. A.) 290 884; Federal Reserve Bank Rich- 
Goodyear Tire Rubber Co. Hanover State Bank, 109 Kan. 772, 
204 992, 677; Bank Poplar Bluff Millspaugh, 
Commissioner Finance (Mo. App.) 275 579. This transac- 
tion, far the three parties were concerned, was conmplete when, 
under said contract agency, the bill lading was delivered 
Hammond and his check, drawn upon the agent bank, was accepted 
payment the amount due. Only the concern two parties 
remained, that say, the necessity the agent, trustee, 
transfer appellant its property, the subject the trust. Harrison 
Legore, 109 618, 670; British American Mort- 
gage Co. Tibballs al., 468, 319; North Caro- 
lina Corporation Commission Merchant’s Farmer’s Bank al., 
1918F, 1089, Ann. Cas. 1917A, 500; Schafer Olson al., 
542, 983, S.) 762, Ann. Cas. 1915C, 653; 
Union State Bank Laneaster People’s State Bank 
ter (Wis.) 211 931. 

Established doctrine that check the hands third per- 
son before acceptance the drawee bank not assignment, the 
theory failure payment because there are funds deposit 
require the bank honor the same, and the law con- 
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ditional payments not here apply, because the instant case the 
check was drawn upon, delivered to, and accepted the drawee 
bank, which there were sufficient, valid, and permanent funds 
enable and demand immediate payment. Duty and the law required 
that the order the drawer complied with. There was dis- 
eretion the premises; for this mandate was absolute and uncondi- 
tional. Admonition receive nothing but cash, together with the 
acceptance said check the agent under the circumstances here 
involved, constituted and assignment said the princi- 
pal. Northwest Lumber Co. Scandinavian American Bank 
Seattle al., Wash. 33, 225 825, 922. 

Mechanical the check and the process record- 
ing items the books were acts beyond the control both the 
principal and Mr. Hammond. That was matter mere con- 
venience the agent and could and did not affect the rights and 
equities the parties the merits this controversy. Such 
record would evidence prove the ultimate facts, wit, that 
said check was cashed and funds obtained thereby transferred 
appellant. However, cannot substituted for them, nor re- 
quire holding that the facts mot exist because the particular 
evidence lacking. Northwest Lumber Co. Ameri- 
Bank Seattle supra. was said Bank Poplar 
Bluffs Millspaugh, supra: 

hold otherwise would place premium upon the arbitrary 


banker, and permit him, when his bank limping 
its grave, make fish one depositor and fowl 


Unjust enrichments are not favored the law and will furnish 
basis for relief. Appellant did not agree consent gen- 
eral depositor, and cannot such against its will. 
Unless preference here permitted, general depositors will un- 
justly enriched the appropriation appellant’s money, which was 
never placed upon general deposit loaned the agent bank. 

Property which preference claimed was, through the trans- 
action here involved, sufficiently traced into the hands the receiver, 
for the reason that when the doors the bank closed, there was 
aggregating the amount claimed, which, due time, passed 
him, and presumed that the agent dissipated used its own 
money and retained that which held trust for its principal. 
Messenger Carroll Trust Savings Bank, supra. 

Assuming that augmentation necessary warrant the estab- 
lishment the preference claimed, not wanting. Had the 
agent delivered its principal the trust item, the remaining amount 
for distribution the depositors would have been, such event, 
that extent diminished. Adding, then, said last result the pro- 
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posed trust account, the aggregate must greater sum. Owner- 
ship the property question, before suggested, was not the 
agent bank, but the principal, when appellant’s proceeds said 
collection are united with the other assets said insolvent, increase 
must result. Northwest Lumber Co. American Bank 
Seattle, supra. 

Section 9239 the Code 1924, and amendments, requiring 
priority payments depositors, does not apply. 
tive enactments refer the property the bank and not that 
others. Here the bank never owned appellant’s trust money. 

Messenger Carroll Trust Savings Bank, supra, controls, and 
appellant’s claim for preference should have been granted. The dis- 
trict court erred making denial thereof, and the cause hereby 
reversed and remanded said court, with directions enter judg- 
ment allowing appellant’s claim and establishing preferred 
the extent the cash the bank the time closing, subject 
participation such cash other preferred claims, any, which 
may allowed the court the same basis this preference. 

Reversed and rémanded. 


NOTICE SURETY REQUIRING HOLDER 
NOTE BRING SUIT 


National Bond Investment Co. Bush, Court Appeals 
Georgia, 140 Rep. 


Under the laws Georgia the holder note must bring suit 
against surety within three months after receiving written 
notice from the surety. The surety testified that had dis- 
tinet recollection mailing the notice but that either his 
stenographer mailed all letters and the stenographer testified that 
she guessed she wrote the letter but had 
was held that this testimony was insufficient sustain the 
defense that the plaintiff had not brought action within three 
months after receiving the notice. 


Action the National Bond Investment Co. against 
Bush. Judgment for defendant, and plaintiff brings error. Reversed. 

Bennet Peacock, Albany, for plaintiff error. 

Cowart Durden, Albany, for defendant error. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 1221. 
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STEPHENS, J.—Where the only defense suit upon prom- 
issory note was contained plea alleging that the defendant was 
surety upon the note and that the plaintiff failed bring suit upon 
three months after notice writing had been given the 
plaintiff, required under section 3546 the Civil Code (1910), and 
where the only evidence tending establish service the required 
notice was the testimony the defendant himself that letter, the 
which were not shown, was signed him and ‘‘was sent 
through the ordinary course that the defendant had 
distinet recollection mailing the letter, but that either his 
stenographer mailed all latters, and also testimony the stenog- 
rapher that, while the letter purported have been written her, 
and she guessed she wrote it, she has recollection writing it, 
and that was usual for her the defendant mail the letters, 
the evidence insufficient sustain the plea. Rawleigh Medical Co. 
Burney, Ga. App. 20(1), 102 358; National Building 
Ass’n Quin, 120 Ga. 358(3), 364, 962. 

The verdict for the defendant was without evidence support it. 

Judgment reversed. 


INDORSER BOUND WAIVER PROVISION 


Lewis Small, Supreme Court Minnesota, 215 Rep. 785 


Where note contains unconditional waiver makers, 
indorsers, and guarantors, presentment for payment, notice 
non-payment, and protest, such provision binding general 
indorser. 


Action Ben Lewis against Small. From judgment 
for plaintiff, defendant appeals. Affirmed. 

Thomas Fraser, Rochester, and Spencer, St: Charles, 
for appellant. 

Hammer, Rochester, and Morris Owen, Winona, 
for respondent. 


STONE, indorsee against alleged guarantor 
promissory note. After verdict for plaintiff, defendant ap- 
peals from the judgment. The note question bore date March 
1921, was for $1,200, and ran Hilmer Fugle payees. 
NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 1086. 1090. 
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appropriate indorsement, Hilmer transferred his ‘‘undivided 
one-half Fugle. Following that indorsement, there ap- 
pears the following: 


the order Small. Payment guaranteed. 
Fugle. 


theory was that when defendant signed his name under 
that the preceding indorser, Fugle, adopted the express guar- 
anty the latter. The learned trial judge observes not only that the 
pleadings were framed and the case tried upon that theory, but also 
that ‘‘defendant, throughout the trial, therein. may 
immaterial, therefore, that the note itself contained 
ditional waiver makers, indorsers, and guarantors presentment 
for payment, notice non-payment, and protest. That was plainly 
part the contract, including that indorsement, and was bind- 
ing upon indorsers who did not protect themselves restricted in- 
dorsement. Bryant Lord, Minn. 396 (Gil. 342); Bryant 
Merchants’ Bank Kentucky, Ky. Bush) 43; Sohn Morton, 
Ind. 170; German American Savings Bank Hanna, 124 Iowa, 
374, 100 57. That inescapable conclusion now the rule 
section 110, 7153, 1923), which provides that 
where such waiver ‘‘is embodied the instrument itself, bind- 
ing upon all defendant, even held not have 
adopted the express guaranty the preceding indorser, Fugle, would 
still liable unconditionally reason the express terms the 
note itself. ‘‘Indorsement, with demand and notice waived, 
absolute agreement pay the maker does not pay 
Sommers Co. Tintah Co-op. Mereantile Co., 155 Minn. 107, 
192 492, Vernon Center State Bank Mangelsen, 166 Minn. 
472, 208 186, 710, the contrary. True, the rule 
that unqualified indorsement imposes the liability indorser 
and nothing more. But here the indorsement not unqualified—it 
conditioned the terms the note itself and the effect make 
defendant liable accordingly, his indorsement being accompanied 
expression contrary intention. 

The one issue submitted the jury arose from defendant’s con- 
tention that was the intention both plaintiff and defendant that 
the latter should indorse ‘‘without and that those qualifying 
words were omitted from defendant’s indorsement through mutual 
mistake. that issue the evidence was conflicting, but for both sides 
was unequivocal. The fact issue was clearly defined and clearly 
submitted. Plaintiff testified not only that there was mistake, but 
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that when the note was transferred him was entitled and 
insisted upon unconditional indorsement. the face such 
testimony supporting the verdict, goes without saying that 
must stand. 

Judgment affirmed. 


DEPOSITOR DRAFT NOT ENTITLED 
PREFERRED CLAIM AGAINST BANK 


Manuel Bradley, Supreme Court South Carolina, 138 
Rep. 815 


bank which received draft for forwarded 
correspondent bank and failed before the proceeds were remitted. 
The correspondent bank, after receiving the proceeds also failed, 
and the proceeds were never received the forwarding bank 
its receiver. Under these was held that the 
depositor the draft was not entitled preferred claim for 
the amount the draft against the bank which was deposited 
for collection, for the reason that the proceeds the draft had 
not been traced into the hands either the bank the receiver. 


Receivership proceedings Lightsey against the Citizens’ 


Fairfax, wherein Bradley was appointed receiver. 
From judgment allowing preference claim Manuel, re- 
ceiver appeals. Reversed. 

Birnie Johnson, Allendale, for appellant. 
James Patterson, Allendale, for respondent. 


COTHRAN, J.—This was submitted upon printed case and 
arguments under rule this court. 

the liquidation the bank Fairfax, the respondent filed 
against the bank for $500, and claimed that was entitled 
have paid preferred claim, upon the ground that the draft 
had been received the bank for collection. 

the May term this court the following order 
per curiam: 


record this case does not contain the facts 
essential satisfactory disposition this appeal. All that appears 
that the plaintiff deposited draft for $500 John Flannery Co., 
Savannah, Ga., with the Citizens’ Bank Fairfax, C., Decem- 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 271. 
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ber 1923, Saturday, after closing hours, and that the bank was 
closed order the state bank examiner some time Monday, 
December 10, 1923. does not appear who was the drawer the 
draft, what the Fairfax bank did with the draft; or, forwarded 
for collection correspondent bank Savannah, what action 
the correspondent bank took the matter; or, collected it, what 
disposition was made the proceeds; whether they ever reached 
the hands the Fairfax bank the receiver; whether the draft 
was received deposit for collection. 

appears that the master reported favor the preference 
claimed the plaintiff, the basis his decision not appearing, and 
that the judge confirmed the report the master. 

ordered that the transcript record en- 
larged setting forth the evidence taken before the master; the 
report the master; the exceptions the master’s report, and the 
decree the judge. 

stipulation counsel which will supply the suggested in- 
formation desired may substituted for the formal records above 
referred to. 

this order not complied with before June 1927, 
the clerk directed dismiss the 


compliance with this order, the transcript has been enlarged 
the submission the records for. 

thus appears that Saturday, December after closing 
hours, the claimant, Manuel, deposited with the bank Fairfax, 
draft drawn him upon John Flannery Co., his factors 
Savannah; the master whom the matter was referred held that 
the draft was deposited ‘‘for collection’’; his finding fact was 
confirmed the circuit judge, and will accepted this court, 
notwithstanding the fact that the master reported: ‘‘It was agreed 
between counsel that the books the bank showed that this draft for 
$500 was handled the bank deposit item and not col- 
lection 

only inferentially appears now that the draft was forwarded 
the bank Fairfax Augusta bank for that the 
latter bank forwarded Savannah bank, and received the 
proceeds; that, before the Augusta bank forwarded the proceeds 
collection the bank Fairfax, (the Augusta bank) closed its 
doors; and that neither the bank Fairfax, nor its receiver, has 
received the same. 

Monday, December 10, 1923, after the draft had been deposited 
with the bank Fairfax Saturday the 8th, the bank Fairfax 
was closed the state bank examiner, who was afterwards appointed 
receiver its assets. was impossible for the Fairfax bank have 
received the proceeds the draft from the Augusta bank before the 
Fairfax bank was taken over the bank examiner; and does not 
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appear that either the bank examiner such, receiver, re- 
ceived the proceeds. 

Under the case Bank Bradley, 136 511, 134 510, 
even the proceeds the draft had been received the Fairfax 
bank, the relation between Manuel and the bank would have been 
that creditor and debtor, conferring right preference upon 
Manuel. different rule appears have been established the 
act 1927.) 

held under somewhat similar circumstances that, assuming that 
trust relation was established between the depositor draft for 
and the bank which collected it, after the collecting bank 
had gone into the hands receiver, the depositor would not 
entitled priority unless could show that his so-called trust fund 
some form had gone into the assets the bank then the hands 
the receiver. the bar there not the slightest evidence 
sustain this essential fact. There not only evidence it, 
but the strong inference that the proceeds the draft have never 
passed from the hands the Augusta bank. 

The theory upon which the priority allowed any case that 
the assets the insolvent bank have been swelled the actual pay- 
ment the trust proceeds; condition which cannot exist when the 
proceeds have not been traced into the hands either the insolvent 
bank, the bank examiner the receiver. 

The judgment this court that the order the cireuit judge 
reversed. 


OFFICERS BANK NOT ENTITLED PREF- 
ERENTIAL LIEN FOR SALARIES 


State rel. McConnell People’s Bank Trust Co., Supreme 
Court Tennessee, 296 Rep. 


The cashier and assistant cashier insolvent bank are not 
entitled preferential lien the assets the hands the 
receiver for salaries earned within days the appointment 
the receiver under the Tennessee statute (Shannon’s Code, 3564) 
providing for preferential lien favor ‘‘all employees and 
laborers any upon insolvency. 


Proceedings the state, the relation McConnell, receiver, 
against the People’s Bank Trust Co. and others. From decree 
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granting the cashier and assistant cashier the insolvent bank 
preferential lien its assets the hands the receiver, plaintiff 
appeals. Reversed. 

Cooper, Shelbyville, and Roy Beeler, Atty. Gen., for 
the state. 

Murphree, Shelbyville, for People’s Bank Trust Co. 


CHAMBLISS, J.—This appeal from decree granting the 
and assistant cashier insolvent bank preferential lien 
the assets the hands the receiver for salaries earned within 
days the appointment the receiver, pursuant the provision 
Shannon’s Code, 3564, for such preferential lien favor 
employees and laborers any corporation,’’ ete. This Code 
section compilation Acts 1883, 18, Acts 1897, 78, and 
Acts 1905, 414, the last act purporting amend the preceding act 
include individuals with corporations and partnerships. 

insisted counsel for appellants, first, that the Acts 
1883 and 1897 were unconstitutional because the lien was therein 
limited employees and laborers corporations and 
and, second, that the Act 1905, which undertook this al- 
leged illegality bringing individuals within the the law, 
was unconstitutional because failed recite the 
otherwise, the title substance the law amended. Counsel for 
defendant evidently have overlooked the opinion this court 
Willis Mann Const. Co., 145 Tenn. 318, 236 282, which dis- 
poses definitely both these propositions, holding the amendatory 
Act 1905 unconstitutional because insufficient reference the 
act which sought amend, but holding, also, that the Act 1883 
amended the Act 1897 was not subject the constitutional 
objection now insisted upon, and urged that case, unreason- 
able against corporations and partnerships. Mr. Jus- 
tice Green deals fully and clearly with these questions his opinion 
that ease and discussion thereof here unnecessary. 

However, further insisted that cashier and assistant cashier 
bank not properly come within the term ‘‘employees,’’ 
used this legislation; that was not the intention the Legislature 
provide for preference favor these bank officers case 
have reported case deciding this precise question. 
The act was before this court Chair Co. Kerr, 130 Tenn. 159, 
169 623, which the court held the claimants con- 
tractors, and therefore not within the terms, and 
The court did not undertake, however, define the 
scope the term ‘‘employees’’ any manner helpful here. sev- 
eral cases somewhat similar terms appearing various corporate 
charter provisions have been construed. Hand Cole, Tenn. 
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was held come within the term ‘‘clerk,’’ but the word ‘‘employee’’ 
did not appear that particular charter provision, although 
used certain other charter forms. 

Baldwin’s Century Edition Bouvier’s Law Dictionary, un- 
der ‘‘employee,’’ while said that the term one rather broad 
significance, the learned author adds: 


not usually applied higher officers corporations, 
servants, but clerks, workmen, and laborers 


pp. 1242-1244, said, that the context and the con- 
nection which the term used must largely determine 
whether particular case the term includes certain person, and 
that ‘‘it rarely refers the higher officers corporation gov- 
ernment, servants, and usually distinguished from 
This text supported number citations, and the note quotes 
from one the eases cited the following: 


officers the company are its representatives, and, may 
said, are the official masters who direct and control the servants 
and employees. The former are appointed and elected, and are 
trustees; the latter are hired and are the subordinates 
the 


And the same note find the following: 


the word ‘employee’ not read with full generic 
force, has been adjudicated embrace more than the words 
tive’ and ‘laborer.’ may said generally that the term ‘em- 
ployee’ includes persons employed the corporation 
tively subordinate positions, which cannot correctly described 
either ‘operative’ Hopkins Cromwell, App. Div. 
481, 839, 840. And, again, ‘While any one employed 
corporation any capacity may perhaps considered employee 
the corporation (and from the context such appeared the 
meaning, the officers the corporation might intended the term 
under some such not the meaning the word 
ordinarily employed,’ citing Webster’s Dictionary and quoting 
bott Lewis, 94, 98, 99, 98, 101; Boston, ete., Co. 
Mercantile Trust, ete., Co., Md. 535, 778, 97; 
Matter American ete., Paper Works, App. Div. 321, 


Boston, ete., Co. Trust, ete., Co., supra, the 
court considered whether not the term, ‘‘employees,’’ some- 
what similar statute providing for preference, included 
ance adjuster, and the course the opinion uses language, which, 
think, has particular application the instant case, saying: 


THE BANKING LAW JOURNAL 153 


clear, think, that the word ‘employee,’ used 
the statute, was intended have limited meaning, and that 
not applied its broadest sense, ineluding every one 
the service employment corporation individual. The object 
the statute was provide for the payment the wages and 
salaries due certain class persons whom such wages salaries 
were deemed always necessary for their support and 


And further this opinion the court emphasizes quite prop- 
erly that the statute was designed create preference behalf 
creditors the distribution the assets insolvent, and 
that that extent disturbed and destroyed that equality among 
all which equity delights, and which the general 
policy the system insolvency laws promote and preserve. 

Both for the reason thus suggested and because the apparent 
unwisdom rewarding the higher officers control business, 
which has been conducted reduce insolvency, the 
granting preference favor such claims they may assert, 
are constrained the conclusion that was not the intention 
the Legislature include the managing officers bank within the 
provisions the statute under consideration. This conclusion sup- 
ported the construction given Shannon’s Code, 3540, providing 
for lien favor journeymen ‘‘other person employed’’ 
contractor, denying the lien one employed superintend the 
work, and like construction given similar provision chapter 
the Acts 1917. Harris Marable, 138 Tenn. 676, 200 
824; Southern Const. Co. Halliburton, 149 Tenn. 332, 258 409. 

The decree the chancellor reversed. 


DEPOSITOR HELD ENTITLED 
ERENCE 


Planters’ Mechanics’ Bank, Kramer Mothersead, State Bank 
Commissioner, Supreme Court Oklahoma, 260 Pac. Rep. 472 


The plaintiff entered into agreement with another party 
providing that the plaintiff should deposit 
the credit such other party certain sum money 
used paying for work performed under contract be- 
tween the parties. Pursuant this agreement the plaintiff de- 
posited $1,500 bank. The bank subsequently failed. the 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 132. 
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time the failure there was balance $1,008.50 the account 
opened the plaintiff. was held that this balance constituted 
special deposit and that the plaintiff was entitled have his 
claim for the amount thereof allowed preferred claim. 


the matter the Planters’ Mechanics’ Bank, insolvent. 
Claim Kramer against Mothersead, State Bank Com- 
missioner. From order and judgment sustaining finding the 
Bank Commissioner disallowing claim for preference, the claimant 
appeals. Reversed, and judgment rendered for claimant. 

Charles Bush, Kansas City, Mo., James Gilmore and 
Williams, both Tulsa, for plaintiff error. 

McKenzie and Gentry Lee, both Oklahoma City, and 
Hunt, Tulsa, for defendant error. 


PHELPS, Kramer, plaintiff error, and who appears 
this record claimant, was doing business under the firm name 
and style Columbian Steel Tank Co., with his principal place 
business Kansas City, Mo. entered into escrow agreement 
with one Leland, which escrow agreement is, the interest 
clarity, herein set out full, follows: 


Agreement. 

agreement, made and entered into this 18th day Decem- 
ber, 1924, and between the Columbian Steel Tank Co. Kansas 
City, Mo., the first part, and Leland Tulsa, party 
the second part, witnesseth: 

whereas said party the second part has entered into 
contract with the Co. Tulsa, Okl., for the sale material 
for bolted tanks and the erection thereof and for the purpose 
financing himself properly out his contract with the said Wil- 
cox Co., has this day arranged with the party the first part de- 
posit the Planters’ Bank Tulsa, Okl., the 
the party the second part the sum $1,500 (fifteen hundred 
dollars), for the purpose meeting pay rolls for labor 
the erection the aforesaid tanks during the month. All 
withdrawals said fund returned said bank the party 
the second part before the 20th day the following month for 
the purpose reimbursing said aforesaid deposit for withdrawals 
therefrom. That upon notice said aforesaid bank party the 
first part annulling this agreement the decease the party 
the second part, that all money then remaining deposit said 
bank said aforesaid fund immediately returned the party 
the first part the said Planters’ Mechanics’ Bank. 

Steel Tank Co., 
Kramer. 


Pursuant such escrow agreement, the Planters’ Mechanics’ 
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Bank Tulsa the $1,500 deposit provided for the escrow 
agreement letter written its auditor follows: 


Bank 
Oklahoma. 


24, 1924. 

Steel Tank Co., Kansas City 
inclose herewith papers executed Leland, and have 
placed the $1,500.00 his for pay roll and will follow 
the terms the escrow agreement, copy which retain. 

you for the business, are 

very truly, 
Bank, 


Pursuant the escrow agreement, Leland drew checks against 
said account aggregating $491.50, which checks were honored and 
charged against the $1,500 deposit, leaving balance the 
$1,008.50, and with the account this condition the bank failed 
and was taken over the state bank commissioner, who appears 
this litigation defendant error, and into whose hands there 
passed assets said bank more than $33,000 cash and items. 

Kramer filed his claim with such bank commissioner for the 
$1,008.50 remaining such account, claiming the same special 
deposit and therefore preferred claim superior the claim gen- 
eral depositors the bank. The bank commissioner refused pay 
the claim preferred claim, holding that was general claim 
proratable with general depositors and creditors the bank. The 
district court Tulsa county sustained this holding, and Kramer 
prosecutes this appeal. 

There dispute the facts; the sole question here pre- 
sented being whether the balance remaining this pre- 
ferred claim and should paid Kramer full whether 
general claim and payable proratably from the assets the bank 
with other general creditors. 

Very generous citation authorities are found the briefs 
counsel for both parties, bui, under the very recent decisions this 
court, and under the undisputed facts reflected the record the 
instant case, the balance remaining the account constituted special 
deposit, and was subject priority. supporting this view, 
shall not indulge numerous citation authorities voluminous 
quotations therefrom, but simply refer Mothersead, State Bank 
Commissioner, Lewis, 117 Okl. 167, 245 550, and Mothersead, 
Bank Commissioner, Harrington, 123 179, 250 483, and 
upon these authorities the judgment the district court Tulsa 
county reversed, and judgment rendered for plaintiff 


lit 
als 
ies’ 
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NOTE HELD NOT SUPPORTED CONSIDERA- 
TION 


Glassbrenner Morgan, St. Louis, Mo., Court Appeals, 296 
Rep. 201 


The defendant purchased certain shares stock corpora- 
tion from the plaintiff and paid the full purchase price the 
stock. Thereafter the defendant, the request the plaintiff, 
executed his note the latter for amount which the corpora- 
tion owed the plaintiff. The plaintiff did not give release re- 
linquishing his claim against the corporation. 
reason for requesting the defendant execute the note was that 
the defendant was take the plaintiff’s place the business. 
action the note, was held that was not supported 
consideration and, therefore, the plaintiff was not entitled 
recover. 


Action George Glassbrenner against Warren Morgan. From 
judgment for plaintiff, defendant appeals. Reversed. 

Frank Quinn and Frank Coffman, both St. Louis, for ap- 
pellant. 

Zimmer, St. Louis, for respondent. 


BENNICK, C.—This action negotiable promissory note 
for $1,000, dated May 17, 1924, due days after date, with interest 
from maturity the rate per cent. per annum. The verdict 
the jury was for plaintiff, and, after the entry small remittitur, 
judgment was rendered for plaintiff for $1,111.17, from which de- 
fendant has appealed. The petition was conventional form. 

his answer, defendant admitted the execution the note, and 
for further defense alleged: 


That the day March, 1924, plaintiff sold 
this defendant shares the stock the Delmar Laundry 
Co., Missouri corporation; that, the time defendant purchased 
said stock from plaintiff, plaintiff represented defendant that the 
said Delmar Laundry Co. was indebted plaintiff for moneys fur- 
nished for the payment legal and valid claims existing against 
said corporation the sum $1, 000, and falsely and fraudulently, 
and with intent deceive this defendant, represented defendant 
that said indebtedness was collectible from said corporation, all 
which was untrue, plaintiff well knew; that defendant, relying and 
depending upon such representations, and with notice its falsity, 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 288. 
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but fully believing the same true all respects, executed the 
promissory note herein sued upon; that said representations, made 
plaintiff defendant, were false, and known false, the 
time the making same; that truth and fact the Delmar 


Laundry Co. was not indebted plaintiff the said sum $1,000, 
any amount whatsoever. 


further states that the said promissory note was made 


wholly without consideration, and void and should and 
for naught 


The reply was general denial. 

The evidence disclosed that plaintiff had been connected with and 
owned stock the Delmar Laundry Co., which was engaged the 
laundry business the city St. Louis. Prior the execution 
the note sued on, had purchased shares said stock 
from plaintiff, and had given his check for the full amount the 
purchase price. developed that plaintiff had previously loaned 
the company the sum $1,000, applied upon certain insur- 
premium, which indebtedness the company plaintiff was 
evidenced only entry the books the company. Subse- 
quently, plaintiff called defendant his office, inasmuch defendant 
was take his place the business, and informed him such in- 
debtedness, proposing that defendant give him his note cover same, 
which defendant did, although plaintiff gave defendant release 
relinquishing his claim against the company. 

The principal contention urged defendant that the per- 
emptory instruction the nature demurrer the evidence, 
which requested the close the whole case, should have been 
given, for the reason that the evidence disclosed that the note 
suit was without consideration. This point seems well 
taken. 

Every negotiable instrument deemed prima facie have been 
issued for valuable consideration, and every person whose signature 
appears thereon have become party thereto for value. Section 
811, 1919. The statute defines value any consideration suffi- 
cient support simple contract. Section 812, 1919. other 
words, the consideration for promissory note, for simple con- 
tract, must benefit the promisor, loss detriment the 
promisee. Starr Crenshaw, 279 Mo. 344, 213 811; 
Kansas City, 201 Mo. App. 562, 198 185; Waggoner 
Davidson, 189 Mo. App. 345, 175 232; Fuller Tootle-Camp- 
bell Dry Goods Co., 189 Mo. App. 514, 176 1091. 

the bar, the evidence uncontradicted that, after de- 
fendant had purchased certain shares stock the Delmar Laundry 
Co. from plaintiff, was requested plaintiff execute the note 
suit the indebtedness such company plaintiff. 


Vv | 
by; 
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This defendant did, though the evidence does not disclose that 
doing received any benefit thereby, that plaintiff suffered any 
loss detriment. must clearly understood that the giving 
the note was not part payment for the shares. stock purchased 
defendant from plaintiff, because such purchase price 
viously been paid full check. the record does 
not disclose any agreement for forebearance the part plaintiff, 
nor does appear that the indebtedness the company plaintiff 
was extinguished the giving defendant the note question. 
fact, the only alleged consideration shown was the bare fact the 
indebtedness the company plaintiff, from which follows that 
the note was nudum pactum and void, inasmuch stockholder 
corporation, defendant had become, not thereby obligated 
pay its debt, and note given him therefor without considera- 
tion the absence discharge, forebearance, other new considera- 
tion, none which elements appear the case bar. Golden City 
Banking Co. Greisel, 161 Mo. App. 477, 144 166; Witt 
Wilson (Tex. Civ. App.) 160 309; Richards Levison (Sup.) 

Both parties this litigation concede that the essential elements 
novation were not present the giving the note, that such 
feature the case will not Plaintiff contends most 
earnestly, however, that the evidence disclosed equitable assign- 
ment his claim against the company defendant, and that such 
equitable assignment constituted valuable consideration for the note. 

appreciate that the doctrine equitable assignment recog- 
nized our law, and that any acts words are sufficient con- 
stitute such assignment which show intention transferring the 
owner’s interest. But, read the record before us, there ab- 
solutely evidence establish that such assignment was made. The 
mere fact that defendant gave the note question cannot enough, 
such fact, standing alone, would certainly not have enabled 
defendant recover for his own account the indebtedness owing 
the company plaintiff, nor would have been bar such action 
brought plaintiff himself. 

Plaintiff argues further that the fact that defendant was take 
plaintiff’s place the business was sufficient consideration for the 
giving the note. find merit this suggestion. Plaintiff was 
leaving the business, and defendant, having purchased his stock, was 
taking over duties. Such fact was doubtless the motive 
inducement for the execution the note suit, but was not the 
consideration contemplation law; and the fact that there 
motive for promise does not supply the necessary element con- 

sideration make enforceable. Meixner Western Live Stock 
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Insurance Co., 203 Ill. App. 523; Hunter Gulf Production Co. 
(Tex. Civ. App.) 220 163; Williams Hasshagen, 166 Cal. 
386, Helena Light Ry. Co. Northern Pacifie Ry. Co., 
Mont. 93, 186 702; 325. 

The evidence having shown that the note was not supported 
lawful consideration, the judgment for plaintiff thereon cannot 
stand. the commissioner recommends that the judgment 
the court reversed. 

PER CURIAM.—The foregoing opinion Bennick, C., adopted 
the opinion the court. 

The judgment the court accordingly reversed. 


DELIVERY ORDER FOR PAYMENT 
MONEY NOT GIFT 


Paddock Fonner, California District Court Appeal, 258 Pac. 
Rep. 423 


The plaintiff, administrator the estate May Howe, 
brought this action recover money paid out the defendant 
order signed May Howe the day prior her death. The 
defendant contended that was entitled keep the money be- 
cause came into his possession the result voluntary gift 
causa mortis, that gift made contemplation death. The 
evidence showed that about two weeks before her death the de- 
told the defendant that she was giving him the money be- 
cause the many kindnesses had shown her during her illness, 
and that she wanted him pay the funeral expenses out 
and keep the balance. also appeared that the written order 
the bank authorizing the defendant collect the money the 
decedent stated that was necessary close her account once 
she was very ill and must have the money. was held 
that the evidence authorized finding that the did not 
make absolute gift the money the defendant, but merely 
made him her agent for the purpose drawing the money out 
the bank that might used for her living expenses. Con- 
sequently was held that the defendant was not entitled keep 
the money. 


Action for money had and received Paddock, ad- 
ministrator the estate May Howe, deceased, substituted the 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 464. 
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ease for Paddock, against John Fonner. Judgment for 
plaintiff, and the defendant appeals. Affirmed. 

Henry Corson, San for appellant. 

Henderson, San for respondent. 


NOURSE, J.—Plaintiff, administrator the estate May 
Howe, sued the defendant for money had and received. The com- 
plaint alleged that June 21, 1923, May Howe was the owner 
money deposit savings account the Anglo-California Trust 
Co., and bonds held the same bank, amounting all 
$3,949.27 that said day she authorized the said bank pay the 
money defendant for the use and benefit May Howe; and that 
June 22, 1923, defendant received said sum money from said 
bank and has retained the same. The answer denied that May Howe 
authorized the defendant withdraw the money from the bank for 
her use and benefit, and alleged that the defendant has claimed and 
still claims the money his own. Trial was had before the court 
without jury, and judgment went for the plaintiff for $3,634.11. 
being the amount claimed, less the sum $315.16, which defendant 
had paid out meet the funeral expenses the deceased. From 
this judgment the defendant has appealed typewritten record. 

The trial court found that: 


the day June, 1923, Los Altos, Santa Clara 
County, Cal., said May Howe, writing, authorized and instructed 
the said trust company sell the said Liberty bond and pay the 
proceeds thereof, together with the said account, the defendant. 
John Fonner, for the use and the said May Howe, and 
delivered the said writing Edith Bagot, niece, who delivered 
the defendant the 22d day June, 1923; that thereafter and 
the 22d day June, 1923, the said May Howe 


was also found that the defendant received from the ‘bank the 
money suit and the proceeds the Liberty bonds, all which 
his own use, except the sum paid him for the funeral 
expenses the deceased. Through the pleading the ownership 
the fund the defendant raised the issue that came into his possession 
the result voluntary gift causa mortis. The whole case was 
tried upon the theory that this issue was properly pleaded, and, 
fact, other issue was heard the trial court and this appeal 
presented that point alone. Both parties argue the weight the 
evidence—the appellant insisting that has proved every essential 
element gift causa mortis, while the respondent claims that the 
evidence shows that the attempted gift was incomplete. The evidence 
tending prove the gift found the testimony the appellant, 
his brother, and Mrs. Bagot, witness who was hostile 
the appellant. 
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The deceased was widow who had been seriously ill for more 
than year prior her death, suffering from cancer for which she 
had undergone operation; the appellant had room 
her house for more than ten years and the two were very 
for some years prior her death the deceased had been estranged 
from other members her family; this unfriendly feeling the fam- 
ily the appellant and was carried the extent their re- 
fusal attend the funeral; about four weeks before she died the 
deceased went Los Altos, where she occupied house belonging 
appellant’s brother and where she was under the care niece, 
Mrs. Edith Bagot; about two weeks before she died, the deceased told 
the appellant that she was giving him the money and Liberty bond 
the many kindnesses had shown her during her illness, 
and that she wanted him pay the funeral expenses out and 
keep the balance; short time thereafter she told him she would 
prepare order the bank authorizing him draw the fund; and 
the Sunday preceding her death she told the appellant’s brother 
that she was giving the fund appellant under these same condi- 
tions. the evening preceding her death she dictated Mrs. Bagot 
order the bank, reading follows: 


Altos, June 21, Trust Co. 
Sirs: Inclosed please find pass book. wish close and 
possible sell Liberty bond. Kindly pay the 
once very ill and must have the money. yours. 
Mrs. May Howe.’’ 


She then directed Mrs. Bagot place this order with 
book and deliver them appellant; this was done the following 
day prior the death the decedent. 

This written order was the basis the finding the trial eourt 
that the deceased authorized the bank writing pay over the 
money the bank and the proceeds the bond the appellant for 
her own use. 

The essentials valid gift causa mortis are outlined Cor- 
pus Juris, 687, follows: 


constitute valid gift casua mortis, the gift must made 
view the donor’s impending death, the donor must die the dis- 
order peril, and there must delivery the thing given. 
addition this, there must donor competent make the gift, 
intent his part so, and acceptance the donee.’’ 


absent the validity the gift cannot sustained. Respondent argues 
that the evidence fails show that the gift was made view the 
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donor’s impending death; that there was delivery the subject 
the gift, intention make donation, acceptance the 
donee. are not able follow respondent his argument that the 
gift was not made contemplation impending death, view 
the presumption found section 1150, Civil Code, and the evidence 
which disclosed that the decendent was suffering from incurable 
malady, and that she had number expressed the 
view that she was continually getting worse. The evidence delivery 
the passbook and order Mrs. Bagot agent for the decendent 
was sufficient delivery the funds represented the passbook, 
and would constitute valid gift causa mortis the other elements 
were present. Snidow Brotherton, 140 Va. 187, 124 182, 
1246, and 1255, note. The evidence acceptance the gift 
the part the appellant was sufficient for this shows 
that received the passbook and order and thereby took 
possession the means obtaining the funds deposit the bank. 
The fact that later date offered turn the book over the 
administratrix the estate for the purpose adjudication the 
dispute between the parties cannot affect the validity the gift made 

However, the important element intention make the gift 
the one which appellant’s proof has failed. appears that 
number the decedent told the appellant that she was 
going turn over the money and Liberty bond the Fillmore Bank 
him; that she wanted him pay her funeral expenses out this 
money, and ‘‘the rest giving This practically the 
same language that used Knight Tripp, 121 Cal. 674, 679, 
267, 269, where the Supreme Court held that the statement the 
deceased, ‘‘I want give you, place all your hands, 
and tell you those whom want should have merely indicated 
purpose desire the part the decedent the disposition 
the property and was not sufficient disclose intention make 
gift it. was said Hart 121 Cal. 426, 428, 
931, 932: 


the donee merely empowered draw the money, and 
donor, only agent the donor and his ageney terminates 
with the death the donor.’’ 


Here the evidence that when the decedent delivered the appel- 
lant her passbook she gave him written order upon the bank author- 
izing him the money deposit and the proceeds her 
Liberty bonds, and that this order she stated that ‘‘it necessary 
close the once because very ill and must have the 
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fair interpretation this language that the decedent 
did not intend make absolute gift the fund the appellant, 
but that she merely made him her agent for the purpose drawing 
the money out the bank used for her living expenses. was 
the function the trial court the first interpret this 
writing for the purpose determining the essential question 
whether the decedent intended make gift the fund deposit 
the bank, and, the trial court having found that the decedent au- 
thorized the appellant draw this money for the use and benefit 
the decedent cannot say that there not evidence sufficient sup- 
port that finding. 
Judgment affirmed. 


TEREST BARRED STATUTE 
LIMITATIONS 


True Brainard, New York Supreme Court, 223 Supp. 672 


This action was brought note dated 1913, and 
payable monthly installments with interest. The action was 
April 13, 1922, neither principal nor interest hav- 
ing been paid the meantime. was held that the installments 
principal and interest falling due before April 13, 1916, were 
barred the six-year statute limitations. 


Action Frances True, executrix the last will and 
testament Ransom True, deceased, against George Brainard, 
which was tried before the court; parties having waived jury. 
Judgment for plaintiff. 

True George, Syracuse, for plaintiff. 

Olmsted, Van Bergen Preston, Syracuse, for defendant. 


WILLIAM DOWLING, J.—On March 1913, the defendant 
made and delivered plaintiff’s testator the following promissory 
note: 


Syracuse, Y., March 1913. 
value received promise pay Ransom True the 
sum five thousand five hundred and twenty-seven and 07/100 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 1139. 
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dollars, with interest five per cent. (5%) payable monthly 
installments one hundred dollars ($100.00) each the last day 
each month. Geo. 


Nothing was paid upon the note, either principal interest. 
Action was begun collect the note April 13, 1922. Issue was not 
joined until July 27, 1925. Upon the trial, defendant 
mitted, with consent the plaintiff, amend his answer, 
plead the statute limitations against all installments the 
note, both principal and interest, falling due prior April 13, 
1916. think the six-year limitation applicable the first 
installments principal and interest the above note, and hold 
that recovery thereof barred. Action could and should have been 
brought each installment matured. The statute commenced 
run each installment fell due. Nothing occurred arrest the 
running the statute. Civil Practice Act, 48, subd. Erickson 
Burnham Brown, Me. 400; Bush Stowell, Pa. 208, 211, 
Am. Rep 694; Negotiable Instruments Law, 145; Quackenbush 
Mapes (No. 1), 123 App. Div. 242, 249, 107 1047; 
worthy-Helwick Co. Hess, Ohio App. 200; Uniform Laws Anno- 
tated, vol. 353; Daniel Negotiable Instruments (6th Ed.) 
1213, Tucker Randall, Mass. 283; Cooley Rose, 
Mass. 221. 

The plaintiff entitled recover $1,827.07, being the and 
fraction installments last maturing the note, with interest 
each installment per cent. the date maturity such 
installment, and thereafter per cent. Purdy Philips, 
406, 408. think section 378 the General Business Law 
not applicable here. 

Judgment for the plaintiff accordingly. 


BANK AND INVESTMENT ITEMS 


CORN EXCHANGE BANK CELE- 
BRATES 75TH ANNIVERSARY The 
Corn Exchange Bank New York City 
its 75th anniversary January 
The Corn Exchange, which was 
pioneer branch banking was the first 
state bank New York join the Federal 
Reserve system. 

Organized February 1853, with 
$500,000 for the purpose pro- 
viding banking facilities connection with 
the old Flour and Grain Exchange, the Corn 
Exchange Bank has expanded its field 
operations and service until today, with 
sixty-four and aggregate resources 
$259,250,699, the institution repre- 
sented directly every major residential 
and business district the 
boroughs. 

the pioneer the branch banking 
movement New York City, the Corn Ex- 
change established its first branches nearly 
thirty years ago. 1898, the State Legis- 
lature passed law enabling state banks 
cities more than one million population 
open branches within their own city 
limits. The Corn was quick 
take advantage this privilege and 
March 20, 1899, through merger with the 
Astor Place Bank and the Hudson River 
Bank, laid the foundation its present 
city-wide branch system. 

Ability the bank take the lead 
establishing branches here hinged upon the 
narrow margin four-to-three vote taken 
the directors 1865 the question 
continuing the bank under State charter 
reorganizing national bank. Had 
the vote gone the other way, the bank 
would not have been position benefit 
from the amendment the State law. 

out its expansion program, 
the Corn Exchange has followed the 
policy opening branches districts 
promising development well estab- 
branches sections sparse population 
and large areas vacant lots and has taken 
active part the development these 
sections into thriving residential business 
neighborhoods. many communities, the 
growth the bank and the community 
have gone hand hand. 

Headquarters the Corn Exchange, 
meanwhile, have remained the 
William and Beaver Street, the site selected 
permanent location when the bank was 
organized. The bank moved this site 
when its new building was completed April 
1854, having tenant for the first six 
months, the New York Exchange, 
“the upper floor having been specially pre- 


pared for their use.” 1892, the ex- 
pansion the bank’s business for 
larger quarters and additional property, 
adjacent its home, was acquired. new 
building was erected which the bank took 
April 16, 1894. Still more prop- 
erty was acquired William Street few 
years later, and addition the building 
was completed 1903. 

The pioneering spirit the Corn Ex- 
change Bank, evidenced the field 
branch banking, was again the fore 
1916 when the institution was the first state 
bank New York enter the Federal 
Reserve System. 

The the bank has risen pro- 
gressive increases from the original figure 
$500,000 $11,000,000 present. Its 
surplus and undivided profits, 
shown its statement condition 
31, last, amount $27,527,809. 

The first dividend was paid the close 
the first year’s business the rate 
per cent. for the year. Regular dividends 
have been paid without intermission since 
then, the present rate per cent. hav- 
ing been established May 1919. 

During the seventy-five years its ex- 
istence, the Corn Exchange Bank has had 
only four presidents. Edward Dunham, 
the first president, served eighteen years, 
being succeeded 1871 William 
Falls, member the original clerical 
eight men with which the bank opened 
for business. William Nash succeeded 
Mr. Falls 1883 and served president 
until 1911 when became chairman the 
board, Walter Frew assuming the presi- 
deney which still holds. 


PHILADELPHIA-GIRARD NATIONAL 
Hayes and Francis Rue have been elected 
vice presidents the Philadelphia-Girard 
National Bank. They formerly were as- 
sistant vice presidents. 


BANKS ELECT OFFICERS AND DI- 
RECTORS—Changes directorships, new 
nounced January several banks 
and financial institutions throughout the 

Frederick Hobbs has been elected di- 
rector the Central Mercantile Bank and 
Trust Company, New York. Directors 
were: Robert Adamson, Chester 
Braman, Frank Hedley, David Knott, 
George Boutillier, Arthur Simon and 
Robert Westaway. his annual report 
the directors Stanley Mitchell, president, 
stated that during 1927 resources grew from 


$45,914,876 $62,537,856, while and 
undivided surplus advanced from $4,525,525 
$6,717,092. 

International Company, Ltd., 
New York, elected George Carpenter 
director and Paul Freytag vice presi- 
dent. addition the two mentioned 
the following were also elected directors: 
sen, Anders Jordahl, Maguire, 
Montgomery, Kenneth O’Prien, Rudolf 
Pagenstecher, Portfolio, Richard- 
son, 3d, Roosevelt, Shepard and 
von Marx. Aron was re- 
elected president; Eugene Widmann, vice 
president and treasurer; von Marx, 
Paul Freytag, Carl Hansen and 
Richardson 3d, vice presidents, and 
Chamberlain, secretary. 

Directors the Interstate Trust Com- 
pany, New York, serve the ensuing 
Thomas, DeWitt Millhauser, Fetterolf, 
Palmer, Ralph Wolf, Griffin, 
Williams, Williams, Andrew Wilson, 
George Roberts and Alpern. 

John Sparler and Roy Griffin have 
been elected the board directors the 
Fordham National Bank. Other members 
the board were re-elected, were the 
present staff officers. 

Philadelphia-Girard National Bank elected 
Charles Ashton, Norman Hayes and 
Francis Rue, vice presidents. 

Federal Securities Corporation elected the 
following directors: Gennaro Ascione, 
Cohn, Anthony Paolo, Commendator 
Vito Caleagno, Salvatore Soraci, Bernard 
Barron, Julius Sakolsky, Henry Sakolsky, 
Charles Rockmore, Harry Selkowitz and Fer- 
dinand Cuniberti. 

The City Bank and Trust Company 
Hartford its annual report stockhold- 
ers furnishes details investments and 
earnings. There also tabulation show- 
ing the values accrued shareholders over 
the last several years dividends and ap- 
preciation. 


DIRECTORS CHELSEA EXCHANGE 
BANK VOTE INCREASE CAPITAL— 
Announcement made Edward Roth- 
child, president Chelsea Exchange Bank, 
New York City, the approval the 
board directors for submission the 
stockholders capital for the 
bank $500,000—bringing the capital 
the institution $2,000,000. The increase 


will submitted special meeting 
the stockholders February 10th, become 
effective March 16. will give the 
institution surplus and undivided 
profits approximately $3,500,000. 

feature the day’s business was de- 
posit with Chelsea Exchange Bank 
check $6,000,000 Consolidated Film 
Industries, Inc. result, resources the 
institution, which now total approximately 
$30,000,000, reached new high level. This 
deposit, the largest single deposit the 
history the bank, almost equal the 
entire deposits Chelsea Exchange Bank 
when the present management under the 
direction Edward Rothchild assumed 
control 

Consolidated Film Industries, 
which Herbert Yates re- 
cently sold issue participating pre- 
ferred stock Wall Street, through syn- 
dicate headed Hornblower Weeks. 

Chelsea Exchange Bank rapidly becom- 
ing known the Up-town Bank the 
theatrical and motion picture industry. Dur- 
ing the past year new directors the board 
such well-known names the in- 
dustry as: Jules Brulatour, one the 
original organizers Universal Pictures 
Corp., and now director Famous-Play- 
ers-Lasky, Motion Picture Cor- 
poration and distributor motion picture 
films for Eastman Kodak Co.; David Loew, 
son the late Marcus Loew and vice-presi- 
dent Loew’s, Herbert Yates, 
president Consolidated Film Industries, 
Ine. 


CALIFORNIA, NEW JERSEY AND 
NEW YORK BANKS APPLY FOR 
CHARTERS—The Controller the Cur- 
rency has received applications permit 
the organization the Santa Na- 
tional Bank, Santa Cal., capital 
$200,000; Mahwah National Bank, Mahwah, 
J., capital $50,000, through Raymond 
Dater; National Bank Island Park, Y., 
eapital $50,000, through Charles Talbot, 
Jr. 

Applications for the organization the 
Third National Bank and Trust Company 
Camden, J., capital $200,000, and the 
Leola National Bank, Leola, Pa., capital 
$50,000, have been approved. The title 
the First National Bank Newton, Pa., has 
been changed the First National Bank 
and Trust Company Newton. 

Voluntary liquidations have been entered 
into the First National Bank Fort 
Lauderdale, Fla., $100,000, absorbed 
the Fert Lauderdale Bank and Trust 
Company, and the Merchants National 
Mont., capital $25,000, absorbed 
the First National Bank Scobey. 


New Uses ... New 
Add the Property Behind 
Bell Telephone Securities 


ORE and more, people are relying upon the telephone 

for the transaction their daily business and social 

affairs. More than 700,000 telephones are added the 

Bell System each year. Each year nearly billion more 

telephone calls are made than were made the year before. 
The “Long Distance” habit rapidly expanding. 


Bell System Service has grown and growing with the 
nation. Its management far sighted, conservative, and yet 
progressive. The system has plant investment more 
than $3,000,000,000. operates more than 55,000,000 miles 
wire, which 37,000,000 miles are underground cables. 
owns more than 91% the combined common 
stocks the Associated Companies the Bell System. 
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The Citizens National Bank Hammond, 
Ind., $100,000, and the Hammond 
Trust and Savings Bank, capital $100,000, 
have consolidated under the corporate title 
Hammond National Bank and Trust 
Company, with capital $400,000. The 
Boston National Bank has been authorized 
establish branch the vicinity Blue 
Hill and Woodrow Avenues. 


ENLARGE STAFF FIRST TRUST 
SAVINGS BANK, AKRON, 
creasing its staff officers for an- 
ticipated growth business. The First 
Trust Savings Bank, Akron, Ohio, re- 
ported prosperous year the annual meet- 
ing stockholders, Wednesday, January 
11, 1928. 

Deposits increased $1,800,000, was re- 
ported and corresponding growth was re- 
ported the business every department 
the bank. 

Stockholders re-elected all directors and 
added Thomas O’Neil the board. 

The directors re-elected all officers 
their former positions, with the exception 
Parish, who was promoted from audi- 
tor assistant trust officer. 

Four new officers were added the regu- 
lar staff. They are Rockwell, as- 
sistant treasurer, Ederer, assistant 
treasurer, Simmons, auditor and 
Hamrick, assistant secretary. 


THE FIRST NATIONAL BANK 
BOSTON, its New England Letter, dated 
January 27, writes, part, follows: 

“The opening the new year finds busi- 
ness conditions irregular, but constructive 
tendencies are The 
marked decline general industrial opera- 
tions during the last few months 1927 
has apparently been checked, although 


PONCE, PORTO RICO 


are interested financing imports 
Porto Rico and give facilities our 
United States customers discounting their 
export trade paper. 


cordially invite information regarding 
export business done with this Island 
are prepared extend our facilities new 


Capital Fully 
Surplus and Profits over 


$1,000,000 
275,000 


some lines further adjustments 
sary before upward movement can 
sustained. That the irregularities 1927 
should extended into 1928 only natural, 
operations frora one year another. Busi- 
ness activity continuous process gov- 
erned underlying which persist 
given direction with only moderate 
tuations, unless its course altered ab- 
normal happenings such war, crop fail- 
ure, over-production similar factors. For 
that reason, the events 1927 have 
important bearing upon the trend for 1928, 
The rather pronounced recession industry 
the last half 1927 has paved the way 
for better business 1928. Costs have been 
reduced, labor efficiency improved, and in- 
ventories have been maintained con- 
servative basis. For the past few months 
the general tendency has been restrict the 
output, and some the major industries 
production has been curtailed well below 
consumption. But with sound fundamental 
and with high purchasing power 
among the great mass people, this con- 
dition only temporary. 

“So far, the upturn business activity 
has not been general, but confined 
few industries. The most conspicuous gains 
have been made the steel mills, which are 
now operating about per cent. above 
the prevailing rate December. The de- 
mand for steel products all 
cipal consumers has increased, and_ steel 
prices have recently The resump- 
tion activity the automobile industry 
has been rather slow getting under way, 
but orders now hand, and the stimulation 
provided the reduction prices and the 
introduction new models assure out- 
put greatly excess 1927. Competition 
will undoubtedly exceedingly keen, and 


BANCO PONCE 


Resources over $50,000,000 
Eight Banking Offices 


ITH the joining forces the Hamilton National 
Bank with the Interstate Trust Company the com- 
bined organization has eight banking offices the greater 
New York section, and resources over $50,000,000. 
other words, this institution now offers greatly increased 
service facilities plus augmented financial strength. Inter- 


state service city-nation-and-world-wide. 


Inquiries invited and promptly acknowledged 


INTERSTATE 


TRUST COMPANY 


George Silzer, President 
Main Office: LIBERTY STREET, NEW YORK 


Member Federal Reserve System 


owing the narrow margin between cost 
and selling price, will necessary 
maintain output high basis order 
make fair return. 

“The mild weather has helped sustain 
building operations high rate, and 
prospects are that contracts awarded this 
year will approximate those 1927, which 
were the second highest record. steel, 
automobile, and building constitute the so- 
called key industries, improvement 
these lines should before very long re- 
flected throughout the entire business 
ture. 

“The textile situation spotty. Curtail- 
ment the cotton industry, which was 
rather marked December, has extended 
into this month, and further adjustments 
are necessary before the industry will 
placed healthy basis. Business cot- 
ton goods, far this year, has not come 
expectations, but the trade anticipates 
definite improvement before long. 
increasing volume business being re- 
ceived the silk mills. While raw silk 
prices are below year ago, the prevailing 
quotations finished goods not permit 
satisfactory margin profit, although pros- 
pects along this line are more encouraging 
than they have been for some months. Hide 
and leather prices are very strong all the 
markets the world. Expansion now 


Capital and Surplus $7,000,000 


taking place the operations the shoe 
industry, and are that good 
volume business will done during the 
coming year.” 


JAPANESE ELECTRIC COMPANIES 
RATIFY MERGER—Cable advices were 
received from Japan January 16, the 
Guaranty Company New York stating 
that the stockholders the Tokyo 
Light Company and the Tokyo Electrie 
Power Company had ratified proposal sub- 
mitted them for the amalgamation the 
two companies. Under the terms the 
amalgamation agreement, stockholders the 
Tokyo Power Company are re- 
stock the Tokyo Electrie Light 
Company the rate nine shares for each 
ten now held, and the 

This amalgamation automatically 
minates the competition which has existed 
between the two companies. This has ex- 
isted certain areas, particularly the in- 
dustrial district and between Tokyo and 
Yokohama. Burnett Walker, vice president 
the Guaranty Company New York, 
who has made two extended trips Japan 
within the past few years, commenting 
upon the merger, January 16, expressed 
gratification that this had been 
brought end and stated that his 
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opinion not merely the two companies but 
all Japan was congratulated the 
outcome. The Guaranty Company has for 
some time been the bankers this 
for the Tokyo Electric Light Company, hav- 
this market $24,000,000 three-year per 
cent. notes the Company. 

Mr. Walker pointed out that the consoli- 
dated company represented the largest cor- 
poration Japan and one the largest 
public utility operating companies the 
world and, such, constituted attractive 
outlet for the constructive employment 
American capital. 

The consolidated company will have 
paid-in capital more than $200,000,000, 
funded debt about $100,000,000, and 
gross annual earnings about $55,000,000. 


CAPITAL BANCITALY CORPORA- 
TION INCREASED 
the annual meeting the Bancitaly Cor- 
poration held January 25, the current 
statement made public showed increase 
capital investment from $115,000,000 
Feb. 1927, $250,000,000 Jan. 20, 
1928. Net earnings for the same period 
after deducting $5,997,349 reserved for 
taxes and contingencies and $1,500,000 for 
the Giannini Foundation Agricultural 
Economics, amounted $32,917,823. The 


present security holdings total 
with $93,000,000 the year 
previous. 

telegram received the local office 
the corporation from Giannini, 
president, recommended that 
holders liquidate existing brokers’ loans 
borrowings from commercial banks and 
nancial organizations, thus becoming 
mune market fluctuations. 

“All our stockholders have fared very 
well the matter profits,” said Mr. Gian- 
nini, “and would like see them 
up’ their loans and place themselves the 
strongest possible market position. might 
necessary for some them sell 
portion their holdings—at 
order this, but believe would 
sound move their part.” 

the annual meeting, Snyder was 
elected director succeed James Fagan, 
resigned. other directors were 


STOCKHOLDERS TWO NEW YORK 
TRUST COMPANIES VOTE FOR MER- 
GER—The Terminal Trust 
merged with the International 
Trust Company, both New York, 
the two institutions January 
special meetings called for 
The merger will give the International Ger- 
Trust Company total 
excess $15,000,000, virtually double the 
deposits and assets since its opening for 
business Oct. 17, 1927. 

The Terminal Trust Company, with de- 
about $7,000,000, will become 
part the International Trust 
Company through exchange stock 
the basis shares International Ger- 
stock for each share Terminal 
stock. 

The stockholders the International Ger- 
manic Trust Company ratified 
the authorized capital stock from 30,000 
40,000 shares permit the exchange. 
Upon completion the merger the trust 
will have and surplus 
$6,000,000. 


BANKING LAW AMENDMENT 
PASSED HOUSE—Amendment the 
Clayton anti-trust act remove present re- 
strictions upon interlocking directorates 
banking institutions associated with the Fed- 
eral Reserve System proposed the Me- 
Fadden bill passed the House 
February 

According Representative McFadden, 
Chairman the House Banking and Cur- 
rency Committee, the proposed law 
signed enable the Federal Reserve Board 
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May send you approval copy 
the new edition the International 
Banking Directory for 1927-28. 


This compact volume gives essential 
information about the banks the 
world omitting only those institutions 
whose operations are predominantly 
local. This data consists date 
establishment; financial figures such 
capital, surplus, reserve, etc.; cable ad- 
dress; principal officers; principal corre- 
spondents, etc. 


addition information about the 
individual banks this book contains de- 
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administer the regulation interlocking 
bank directorates more effectively and more 
harmony with the intent Congress 
set forth the so-called Kern amendment 
the anti-trust act. 

the Clayton act was originally passed, 
unqualifiedly prohibited interlocking 
rectorates and officerships among certain 
classes banks. 

This prohibition, Mr. said, was 
found unnecessarily severe and, ac- 
cordingly, the Kern amendment permitting 
interlocking directorates between 
tions “not substantial competition” was 
adopted. The effect this, declared, 
was penalize the growth competition. 
The new bill passed redrafts the Kern 
amendment simpler form, giving the Fed- 
eral Reserve Board discretionary power 
permit interlocking directorates between any 
three banks, the board’s judgment 
not incompatible with the public interest. 


NATIONAL TRUST COMPANY CON- 
FERENCE AND BANQUET—The ninth 
mid-winter conference and the seventeenth 
annual banquet trust companies the 
United States, which events are held jointly 
under the auspices the Trust Company 
Division, American Bankers Association, will 
held February 14-16 the Commodore 
Hotel, New York City. Glenn Frank, presi- 
dent the University Wisconsin, will 
one the speakers the banquet and 
MeLueas, chairman the board Com- 
merce Trust Company, Kansas City, and presi- 
dent the Trust Company Division, will 
the toastmaster. James Perkins, presi- 
dent Farmers’ Loan and Trust Company, 
New York, and vice-president the di-, 
vision, will preside over the conference, 
which will hold sessions February 14, and 
16. The banquet will take place the evening 
February 16. 

Invitations attend the meetings will 
sent corporate fiduciaries throughout the 
United States. The last annual banquet was 
attended 1230 bankers from thirty states 
and two foreign countries and there were 
146 cities and towns represented. ad- 
dition bankers, the conference was at- 
tended insurance officials, attorneys, mer- 
chants, manufacturers and others who had 
interest fiduciary subjects. 

The chairman the banquet committee 
Mr. and the other members are: 
Edward Fox, president Easton Trust 
Company, Easton, Penn.; 
vice-president Equitable Trust Company, 
New York; Blair, president Union 
Trust Company, Detroit, Mich.; Guy Emer- 
son, vice-president Bankers Trust Company, 


New York; Uzal McCarter, president 
delity Union Trust Company, Newark, 
J.; Edwin Maynard, chairman the 
board Brooklyn Trust Company, Brooklyn, 
Y.; Morton, vice-president the 
Pennsylvania Company for Insurances 
Lives and Granting Annuities, Philadelphia; 
James Perkins, president Farmers’ Loan 
and Trust Company, New York; John 
Platten, president Mortgage and Trust 
Company, New York; Francis Sisson, 
Guaranty Trust Company, 
New York; Theodore Smith, vice-presi- 
dent Central Union Trust Company, New 
York; and Leroy Mershon, 110 
East 42nd street, New York. 


SAVINGS SHOW BILLION INCREASE 
1927—More than $26,000,000,000 
ings was deposit the banks and trust 
companies the United States June 30, 
1927, $1,368,094,000 over the 
same date 1926, according announee- 
ment the Savings Bank 
American Bankers Association. 

This “gain deposited savings itself 
not impressive,” the opinion expressed 
Espey Albig, manager the division, 
who making the figures pointed out 
that less than previous years and 
consists mostly accumulated interest in- 
stead new money. added that, how- 
ever, this does not indicate lessening 
thrift but simply diversion savings 
other forms investment outside 
bearing bank deposits. His statement says, 
part: 

the amount savings June 30, 
thereon computed per cent., the inter- 
est added the principal will amount 
$25,560,559,000, which would show the ad- 
dition only $530,343,000 new money 
necessary reach the total $26,090,902,000 
June 30, 1927. The greatest increase 
savings deposits any one year since the 
war was for the year ending June 30, 1920, 
when the gain over the previous year was 
$2,273,668,000. There has been gradual 
recession each year from that figure. 
apparent diminution savings has led 
statements that Americans are less careful 
income management than savings 
counts.” 

“It impossible belief that the in- 
creased number savings depositors simply 
are depositors name only and add little 
the sum total savings. Possibly more 
attention has been given banks 
courage the opening new savings accounts, 
rather than add the amount money 
deposited the savings accounts.” 


MIDLAND BANK 


LIMITED 


Chairman: 
THE RIGHT HON. 


Joint Managing Directors 
FREDERICK HYDE EDGAR WOOLLEY 


Statement Condition 
December 1927 


RESOURCES 

Cash hand and Due from Banks 
Money Call and Short Notice 
Liabilities Customers for Acceptances, 

Confirmed Credits and 


2,192,260,358-93 
LIABILITIES 


Acceptances and Confirmed Credits 


Together with its affiliations the Midland Bank operates 2410 
branches Great Britain and Northern Ireland, and has offices 
the Atlantic Liners Aquitania, Berengaria and Mauretania. The 
Foreign Branch Office 196 Piccadilly, London, specially 
equipped for the use and convenience American visitors London. 


AMERICAN DEPARTMENT POULTRY, LONDON, E.C. 


HEAD OFFICE: THREADNEEDLE ST., LONDON, E.C. 
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REPRESENTATIVE ATTORNEYS 


facilitate the operations Bankers, Investors, Capitalists and other 
The BANKING LAW JOURNAL who may obliged seek legal advice 
matters pertaining banking transactions, require other legal services, ap- 
pend the following list Attorneys, who will found prompt and reliable the 
discharge any business entrusted them. 


DISTRICT COLUMBIA 
Washington 
WILLIAM SYMONS 
ATTORBNEY-AT-LAW 
700 Tenth Street 

Appears before the Courts, Government Depart- 
ments and Commissions. Special attention to 
Patent, Trade-Mark, Copyright and Corporation 
Causes; 


IDAHO 

Boise 
RICHARD JOHNSON 
ATTORNEY-AT-LAW 
112 North Sixth Street 


Attorney for Boise City National Bank, Boise, 
Idaho. 

KENTUCKY 
Louisville 


WOODWARD, WARFIELD HOBSON 
ATTORNEYS-AT-LAW 
616-21 Inter-Southern Building 


(Ernest Woodward, B. D. Warfield, R. P. Hobson 
and John Marshall, Jr.) District Attorneys Louis- 
ville and Nashville Railroad Co. Local Attorneys 
Louisville, Henderson and St. Louis Ry. Co. Gen- 
eral Counsel Inter-Southern Life Insurance Co. 
General Counsel Bankers Trust Co., and Bankers 
Mortgage Co. Attorneys in Kentucky for Royal 
Indemnity Co. 


MICHIGAN 
Battle Creek 


VAN AKEN 
ATTORNEY-AT-LAW 
390 Post Bulding 


Law Collections, Probate Matters and Real Estate 
Law. References, any bank in Battle Creek. 


MISSOURI 
St. Louis 
BERNARD GREENSFELDER 


ATTORNEY-AT-LAW 
Suite 1212 


Central 2181 
Olive 2874 


Central Nat. Bk. Bldg. 


NEW YORK 


New York City 
LOUIS DOYLE 
ATTORNEY-AT-LAW 
111 Broadway 
Attorney for National Park Bank, New York City 


PENNSYLVANIA 
Philadelphia 
RUBY VALE 
ATTORNEY-AT-LAW 
1542-3-4 Land Title Bldg. 


Attorney for Northwestern National Bank and 
Fox Chase Bank. Refer to any Federal or State 
Judge of Pennsylvania. 

Telephone Cable Address 
Spruce 4961, 4962 Ruvale 


SOUTH DAKOTA 


JOHNSON JOHNSON 
ATTORNEYS-AT-LAW 


Blunt, 
Attorneys for Dakota, State Bank and Security 
Pank. 


Pierre 


Fort Pierre, 
Attorneys for Fort Pierre National Bank. 


Midland, 
Attorneys for Midland State Bank. 


Sioux Falls 


BAILEY VOORHEES 
ATTORNEYS-AT-LAW 


(Cc. O. Bailey, ." H. Voorhees, T. M. Bailey, Ray 
F. Eruce, M. T. Woods, Jr., Roswell re 
Bailey-Glidden Building. ‘Attorneys for R. G. 

& Co., Western Union Telegraph Co., 
Central Railroad Co., Chicago, Milwaukee & & 
Paul Railway Co., American Railway Express Co, 
American Surety Co., United States Fidelity & 
Guaranty Co., Maryland Casualty Ce., Hartford 
Accident & Indemnity Co. 


WASHINGTON 


JAMES CREHAN 
ATTORNEY AND COUNSELOR-AT-LAW 
310-311 Walker Bldg. 


Corporation Probate Matter 
Law Collections Bank 


WEST VIRGINIA 
Williamson 
GOODYKOONTZ, SCHERR SLAVEN 
ATTORNEYS-AT-LAW 
Corporation, Real Estate and Commercial 


Seattle 
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BRANCHES 


Argentina Brazil Chile 
and throughout the Americas, 
France, Spain and England 


The Anglo-South American Bank, through its years 
export and import banking experience, has acquired 
intimate knowledge the needs and habits the 
natives the countries which has branches. 


Trade information furnished 
ANGLO-SOUTH AMERICAN BANK, Ltd. 


Represented 


THE ANGLO-SOUTH AMERICAN 
TRUST COMPANY 
Broadway, New York 
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When You Think 
PORTO RICO 


You Just NATURALLY Think 


AMERICAN COLONIAL 
BANK 


Head Office—SAN JUAN 


Branches 
Arecibo Mayaguez Caguas Ponce Santurce Bayamon 


Specialize Collections 
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PARAPHRASED PROVERBS 


That Service Ordered Best that 
Restricted Least 


You accept without question all the items your depositors give you for 
collection. what extent you permit yourselves hampered 
arbitrary restrictions converting these collections into 


Our correspondents are not limited sending their business 
either place payable bank upon which drawn. 


Our Transit and Collection Departments are continuous twenty-four- 
hour-daily operation. 


All items received par. charge for telegraphic transfers. 


THE 
PHILADELPHIA-GIRARD 
NATIONAL BANK 


PHILADELPHIA, PA. 


CAPITAL, SURPLUS AND PROFITS $29,000,000 


The Hanover National Bank 


the City New York 


Corner and Streets 


ESTABLISHED 1851 


Capital, $5,000,000 Surplus and Profits, $26,000,000 
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